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DEPARTMENT  OF  INTERIOR 

Office  of  Surface  Mining,  Reciamation 
and  Enforcement,  and  Geologicai 
Survey 

30  CFR  Part  211 

Reguiation  of  Coal  Mining  on  Federal 
Lands  in  Montana;  Federal/State 
Cooperative  Agreement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and 
Geological  Survey,  Interior. 
action:  Final  rule. 

summary:  This  final  rule  completes  the 
approval  and  promulgation  of  a  Federal/ 
State  cooperative  agreement  between 
the  Department  of  Interior  and  the  State 
of  Montana  for  the  regulation  of  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  in  Montana. 

EFFECTIVE  DATE:  June  11,  1979. 

FOR  FURTHER  INFORMATION  CONTACT. 
Donald  Crane.  Regional  Director,  Region 
V,  Office  of  Surface  Mining,  1823  Stout 
Street.  Denver,  Colorado  80202,  (303) 
837-5421. 

SUPPLEMENTARY  INFORMATION:  The 

cooperative  agreement  modifies  the 
prior  cooperative  agreement  (30  CFR 
211.77(e))  in  accordance  with  the 
requirements  of  section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (P.L  95-87),  “Surface  Mining 
Act,"  and  §  211.75  (b)  and  (c)  of  Title  30 
CFR.  This  cooperative  agreement  was 
published  as  a  proposed  rule  on  March 
5. 1979  (44  FR  12056).  The  purpose  of  the 
agreement  is  to  establish  conditions  for 
State  regulation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands,  and  requirements  for  such 
operations  on  Federal  lands,  including 
but  not  limited  to  (1)  the  adoption  of 
State  statutes  and  amended  regulations 
containing  new  environmental 
protection  standards  and  reclamation 
requirements  applicable  to  surface  coal 
mining  and  reclamation  operations  as 
substantive  Federal  law  enforceable  by 
the  State  and  the  United  States;  (2)  a 
requirement  that  the  State  Regulatory 
Authority  exercise  State  enforcement 
powers  on  Federal  lands  so  as  to 
achieve  results  consistent  with  those 
which  would  be  achieved  by  Federal 
enforcement  pursuant  to  section  521  of 
the  Surface  Mining  Act:  (3)  establishing 
procedures  for  the  cooperative  review 
and  approval  of  integrated  mining  and 
reclamation  plans  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  or  which  include  both 
State-regulaled  lands  and  Federal  lands; 


(4)  provide  for  the  termination  of  such 
agreement:  and  (5)  requirements  for  the 
foint  Federal  and  State  approval  and 
release  of  performance  bonds  for 
surface  coal  mining  and  reclamation 
operations  which  include  Federal  lands. 

.  In  response  to  the  proposed 
rulemaking,  one  comment  was  received. 
The  comment  raised  three  issues. 

1.  The  commenter  objects  to  die 
provision  of  Article  VII  which  requires 
that  performance  bonds  for  operations 
which  include  Federal  lands  be  payable 
to  both  the  State  and  the  United  States. 
The  objection  is  grounded  on  a  fear  that 
if  both  agencies  forfeit  on  the  bond,  the 
surety  would  be  subject  to  double 
liability.  It  is  not  the  intent  of  die  State  , 
or  the  Secretary  to  create  double 
liability.  Our  intent  rather  is  to  relieve 
the  operator  of  the  burden  of  Hling 
separate  bonds  with  both  the  State  and 
the  United  States  while  assuring  that 
each  agency  retains  the  legal  authority 
to  forfeit  on  the  bond.  This  procedure 
allows  the  Secretary  adequate  authority 
to  insure  the  completion  of  reclamation 
obligations  on  Federal  lands  or  adjacent 
lands  which  might  adversely  affect 
reclamation  on  Federal  lands  and 
preserves  the  State’s  authority  to  ensure 
reclamation  as  required  under  State  law. 
Double  liability  is  nnt  created  by  the 
terms  of  the  cooperative  a^eement.  If 
necessary,  clarification  regarding  this 
question  can  be  achieved  in  the  bond 
instrument. 

2.  The  second  objection  requests 
clarification  of  what  will  happen  if  the 
agencies  do  not  mutually  consent  to  the 
release  of  a  performance  bond.  The 
answer  is  no  different  than  if  there  were 
a  single  obligee  and  release  were 
denied.  Whatever  remedy  which  would 
be  available  to  the  operator  to  seek  or 
compel  release  by  an  agency  .which 
refused  release,  would  also  be  available 
against  that  same  agency  if  it  were  the 
sole  party  refusing  to  allow  release  of 
the  bond  under  the  cooperative 
agreement, 

3.  The  final  objection  requests  that 
differences  of  opinion  between  the  State 
and  the  Secretary  regarding  the 
requirements  of  a  mining  plan  being 
reviewed  under  the  Protocol,  be 
communicated  to  the  operator/ 
applicant.  The  Secretary  rejects  this 
request  as  being  an  unnecessary 
restriction  on  his  discretion  in  such 
circumstances.  Communciations 
regarding  mining  plans  and  permits 
under  review  will  be  made  as 
determined  appropriate  by  the  agencies. 

Other  Information 

1.  Significance.  'The  Department  of  the 
Interior  has  determined  that  this 


document  is  not  a  significant  rule  and 
does  not  require  a  regulatory  analysis 
under  Executive  Order  12044  and  43 
CFR  Part  14,  The  “Determination  of 
SigniHcance”  document  prepared  by  the 
Office  of  Surface  Mining  concludes  that 
because  a  State/Federal  cooperative 
agreement  between  the  State  of 
Montana  and  the  Department  has  been 
in  effect  for  quite  some  time,  the 
modified  agreement  in  question  does  not 
incorporate  any  changes  or  revisions 
which  would  impose  a  major  social, 
economic,  or  reordkeeping  burden  on 
any  level  of  Federal,  State,  or  local 
government  or  upon  industry.  This 
document  is  available  for  public 
inspection  in  the  Director’s  Office, 

OfRce  of  Surface  Mining,  Room  233, 
South  Interior  Building,  1951 
Constitution  Ave.,  NW.,  Washington, 

D.C.  20240. 

2.  Pursuant  to  section  702(d)  of  the 
Surface  Mining  Act,  adoption  of  this  rule 
is  part  of  the  Secretary’s  implementation 
of  the  Federal  Lands  Program  and  is, 
therefore,  exempt  from  the  requirement 
to  prepare  a  detailed  statement  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

3.  Because  of  the  delay  in  the 
publication  of  this  rule  and  the  necessity 
to  implement  the  provisions  of  the 
cooperative  agreement,  the  Department 
has  determined  that  good  cause  exists  to 
make  the  rule  effective  upon  the  date  of 
publication. 

Dated:  June  6, 1979. 

Cecil  D.  Andrus, .. 

Secretary. 

1.  Accordingly,  Title  30  CFR 
211.10(e)(5)  is  amended  as  follows: 

S  21 1.10  Exploration  and  mining  plans. 
***** 

(e)  *  *  * 

(5)  Montana.  A  Federal  coal  lessee  in 
the  State  of  Montana  who  must  submit  a 
mining  plan  under  both  State  and 
Federal  law  shall  submit  to  both  the 
State  Regulatory  Authority  and  the 
Denver  Regional  Office,  Office  of 
Surface  Mining,  in  lieu  of  the  submission 
required  in  this  section,  a  mining  plan  or 
revision  or  modiHcation  to  an  approved 
plan  containing  the  information  required 
by  or  necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to 
determine  compliance  with  the 
statutory,  regulatory  and  other 
requirements  identified  in  paragraph  Bl 
of  Article  IV  of  the  modified 
Cooperative  Agreement,  the  statement 
required  by  paragraph  B2  of  Article  IV 
of  the  modified  Cooperative  Agreement 
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and  the  requirements  of  30  CFR 
211.10(c). 

8211.76-1  [Meted] 

2.  Title  30  CFR  211.76-1  is  deleted  in 
its  entirety. 

3.  Title  30  CFR  211.77(e)  is  amended 
as  follows: 

8211.77  States  with  cooperative 
agreements. 

•  •  *  *  • 

(e)  Montana.  The  administration  and 
enforcement  of  reclamation 
requirements  of  Federal  coal  leases  in 
Montana,  subject  to  this  Part,  shall  be 
done  according  to  the  cooperative 
agreement  between  the  State  of 
Montana  and  the  Department  which 
became  effective  June  10, 1977,  as 
modified  on  October  18, 1978  and 
published  on  June  11, 1979. 

4.  The  State  of  Montana  and  the 
Department  enter  into  a  modified 
Cooperative  Agreement  to  designate  the 
State  of  Montana  as  the  principal  party 
to  administer  surface  coal  mine 
reclamation  operations  on  Federal 
leases  in  Montana  to  read  as  follows: 

Cooperative  Agreement  Between  the 
U.S.  Depailment  of  the  Interior  and  the 
State  of  Montana  under  section  523(c)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L  95-87 
(hereinafter  referred  to'as  the  “Act”)  30 
U.S.C.  1273(c),  between  the  State  of 
Montana,  acting  by  and  through  Thomas 
L  Judge,  Governor  (hereinafter  referred 
to  as  the  Governor)  and  the  United 
States  Department  of  the  Interior,  acting 
by  and  through  the  Secretary  of  the 
Interior  (referred  to  as  the  Secretary). 

Article  L  Purpose 

This  Cooperative  Agreement  provides 
for  a  cooperative  program  between  the 
United  States  Department  of  the  Interior 
and  the  State  of  Montana  with  respect 
to  regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  State  of  Montana.  The  basic 
purpose  of  this  Agreement  is  to  reduce 
duality  of  administration  and 
enforcement  of  surface  reclamation 
requirements  by  providing  for  state 
review  and  approval  of  mining  and 
reclamation  plans  for  operations  on 
federal  lands,  subject  to  the  Secretary’s 
authority  to  approve  mine  and 
reclamation  plans  on  federal  lands  and 
state  regiilation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  within  the  State. 

Article  IL  Effective  Date 

This  Cooperative  Agreement  is 
effective  following  signing  by  the 
Secretary  and  the  Governor,  approval 


by  the  Montana  Department  of  State 
Lands,  and  upon  final  publication  as 
rulemaking  in  the  Federal  Renter.  This 
Cooperative  Agreement  shall  remain  in 
effect  until  terminated  as  provided  in 
Article  IX.  This  Cooperative  Agreement 
constitutes  a  modification  to,.and 
extension  of,  and  supercedes  that 
Cooperative  Agreement  effective  June 
la  1977,  30  CFR  8  211.77(e). 

Article  m.  Requirements  for 
Cooperative  Agre^ent 

The  Governor  and  the  Secretary 
affirm  that  they  will  comply  with  all  of 
the  provisions  of  this  Cooperative 
Agreement  and  will  continue  to  meet  all 
the  conditions  and  requirements 
specified  in  this  Article. 

A.  Responsible  Administrative 
Agency.  The  Montana  Department  of 
State  Lands  (hereinafter  referred  to  as 
the  “State  Regulatory  Authority”)  is,  and 
shall  continue  to  be,  the  sole  agency 
responsible  for  administering  ^s 
Cooperative  Agreement  on  behalf  of  the 
Governor  on  Federal  lands  throughout 
the  State. 

B.  Autharity  of  State  Agency.  The 
State  Regulatory  Authority  designated 
in  paragraph  A  of  this  Article  has,  and 
shall  continue  to  have,  authority  under 
State  law  to  carry  out  this  Cooperative 
Agreement 

C.  State  Reclamation  Law. 
Enforcement  of  the  environmental 
performance  standards  and  reclamation 
requirements  of  the  Montana  Strip  and 
Underground  Mine  Reclamation  Act  and 
the  relations  promulgated  pursuant 
thereto  as  set  forth  in  Appendix  A  of 
this  Cooperative  Agreement  will  provide 
protection  of  the  environment  at  least  as 
stringent  as  would  occur  under  the 
exclusive  application  of  the  standards 
and  procedures  set  forth  in  the  Act,  and 
the  regulations  promulgated  thereunder. 

D.  Effectiveness  of  State  Procedures. 
The  procedures  of  the  State  for 
enforcing  the  requirements  contained  in 
Appendix  A  are  and  shall  continue  to  be 
as  effective  as  the  procedures  of  the 
Department  of  the  Interior. 

^  Inspection  of  Mines.  The  Governor 
affirms  that  the  State  will  inspect  all 
surface  coal  mining  operations  on 
Federal  lands  located  in  the  State,  in 
accordance  with  the  minimum  schedules 
in  Article  V. 

F.  Enforcement  The  State  affirms  that 
it  will  enforce  the  requirements 
contained  in  Appendix  A  in  a  manner 
that  ensures  effective  protection  of  the 
environment  and  public  health  and 
safety  consistent  with  the  requirements 
of  Article  VI  of  this  Agreement. 

G.  Funds.  The  State  has  devoted  and 
will  continue  to  devote,  adequate  funds 


to  the  administration  and  enforcement 
of  the  requirements  contained  in 
Appendix  A  of  this  Cooperative 
A^ement  If  the  State  Regulatory 
Authority  complies  with  the  terms  of 
this  Agreement,  and  if  necessary  funds 
have  been  appropriated,  the  Secretary 
shall  reimburse  the  State  as  provided  in 
Section  705(c)  of  the  Act,  for  costs 
associated  with  carrying  out 
responsibilities  under  this  Cooperative 
Agreement  Reimbursement  grants  shall 
be  made  at  least  on  an  annual  basis. 

The  Secretary  shall  advise  the  State 
Regulatory  Authority  within  a 
reasonable  period  of  time  after  the 
effective  date  of  this  modification  of  the 
amount  the  Federal  Government  would 
have  expended  if  the  State  had  not 
entered  into  this  Cooperative 
Agreement 

H.  Reports  and  Records.  The  State 
Regulatory  Authority  shall  make  reports 
to  the  Secretary  containing  information 
respecting  its  compliance  with  the  terms 
of  this  Cooperative  Agreement  as  the 
Secretary  shall  from  time  to  time 
require.  The  State  Regulatory  Authority 
and  the  Secretary  shall  exchange,  upon 
request  information  developed  under 
the  Cooperative  Agreement 

L  Personnel.  The  State  Regulatory 
Authority  shall  have  the  necessary 
personnel  to  fully  implement  this 
Cooperative  Agreement  in  accordance 
with  the  provisions  of  the  Act. 

J.  Equipment  and  Laboratories.  The 
State  Regulatory  Authority  shall  have 
equipment  laboratories,  and  facilities 
%vith  which  all  inspections, 
investigations,  studies,  tests,  and 
analyses,  can  be  performed  or 
determined,  and  which  are  necessary  to 
carry  out  the  requirements  of  the 
Cooperative  Agreement,  or  have  access 
to  such  facilities  and  personnel. 

Article  IV.  Mining  and  Reclamation 
Plans 

A.  State  and  Federal  laws  and 
regulations  require  the  operator  on 
Federal  lands  leased,  permitted,  or 
licensed  for  surface  coal  mining 
operations  to  receive  approval  fit)m  the 
State  Regulatory  Authority  and  the 
Secretary  of  a  mining  plan  and  permit 
prior  to  conducting  operations. 

B.  Contents  of  Mining  Plans  and 
Permits.  The  Governor  and  the 
Secretary  agree,  and  hereby  require  that 
an  operator  on  Federal  lands  shall 
submit  an  identical  mining  and 
reclamation  plan  and  state  permit 
application  to  the  state  and  the 
Seiretary  which  plan  and  permit 
application  shall  be  in  the  form  required 
by  the  State  Regulatory  Authority  and 
include  any  supplemental  forms 
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required  by  the  Secretary.  Such  plan  and 
application  shall  include  the  following 
information: 

1.  The  information  required  by,  or 
necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to  make  a 
determination  of  compliance  with: 

a.  The  Revised  Code  of  Montana  50- 
1039  R.(1M.  1977. 

b.  Administrative  Rules  of  Montana 
26-2.10(10)-Sl0310. 

c.  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C 

S  1201  et  seq.;  91  Stat  445)  and  the 
regulations  promulgated  pursuant 
thereto,  to  the  extent  it  is  not  otherwise 
required  by  1(a)  and  (b)  above. 

d  The  Minteral  Leasing  Act  of  1920. 
as  amended,  30  U.S.C.  §  181  et  seq. 

e.  The  requirements  of  30  CFR  Action 

211.10. 

f.  Applicable  terms  and  conditions  of 
the  lease  unless  such  conditions  would 
be  contrary  to  the  requirements  of  the 
Act 

g.  Applicable  requirements  of  other 
Federal  laws. 

2.  A  statement  certifying  that  identical 
copies  of  the  mining  and  reclamation 
plan  and  permit  application  have  been 
given  to  both  the  State  Regulatory 
Authority  and  the  Secretary. 

C.  The  State  Regulatory  Authority  and 
the  Office  of  Surface  Mining  on  behalf  of 
the  Secretary  shall  review  and  act  upon 
each  mining  and  reclamation  plan  and 
permit  application,  or  modifications  or 
revisions  thereto,  in  accordance  with  the 
Protocol  for  Cooperative  Review  of 
Mining'  and  Reclamation  Plans,  attached 
hereto  and  incorporated  as  a  part  of  this 
Cooperative  Agreement  The  parties 
may  review  and  mutually  revise  said 
Protocol  as  deemed  necessary  in 
accordance  with  the  terms  of  the 
Protocol,  Article  XI  of  this  Agreement  to 
the  contrary  notwithstanding.  Any 
revisions  to  the  Protocol  shall  become 
effective  upon  notice  published  in  the 
Federal  Register. 

D.  When  acting  upon  mining  and 
reclamation  plans  and  permits,  or 
modifications  or  revisions  thereto,  the 
State  Regulatory  Authority  and  the 
Secretary  agree  that  lack  of  them  will 
not  approve  any  plan  and  permit,  or 
modification  or  revision  thereto,  which 
fails  to  comply  with  the  requirements  of 
the  laws  and  regulations  listed  in 
paragraph  1  of  ^is  Article.  The  State 
Regulatory  Authority  shall  promptly 
notify  the  Secretary  of  such  action  and 
the  applicant  of  its  action  on  the 
application.  If  the  application  is 
disapproved,  a  notice  shall  be  sent  to 
the  applicant  along  with  a  statement  of 
findings  and  conclusions  in  support  of 
the  action.  The  State  Regulatory 


Authority  shall  in  any  approved  plan, 
permit,  or  amendment,  resefye  the  right 
to  amend  or  rescind  its  action  to 
conform  with  action  taken  or  with  terms 
or  conditions  imposed  by  the  Secretary, 
and  agreed  to  by  the  State  Regulatory 
Authority,  as  a  basis  of  his  approval. 

The  Secretary  shall  not  delete  any 
requirements  included  in  the  State 
Regulatory  Authority's  approval  without 
the  consent  of  the  State.  Prior  to  the 
Secretary  disapproving  the  mining  and 
reclamation  plan,  permit  or  request  for 
amendment,  in  whole  or  in  part,  the 
Secretary  shall  consult  with  the  State 
Regulatory  Authority  for  the  purpose  of 
reaching  agreement  on  revisions  to  the 
plan,  permit,  or  amendment,  to  the 
extent  allowable  under  State  and 
Federal  law. 

E.  When  acting  on  a  mine  plan,  the 
Secretary  reserves  the  right  to  impose 
such  additional  conditions  or 
requirements  not  required  by  the  Act  or 
Appendix  A  of  this  Cooperative 
A^ement  which  are  authorized  or 
required  by  law  or  by  his  general 
authority  to  supervise  the  activities  of 
persons  on  Federal  lands. 

Article  V.  Inspections 

A.  The  State  Regulatory  Authority 
shall  inspect  without  prior  notice  to  the 
operator,  as  authorized  by  Montana 
state  law  as  frequently  as  necessary,  but 
at  least  quarterly,  the  area  of  operations 
as  defined  by  the  approved  mining  and 
reclamation  plan,  the  permit  area  of  the 
applicable  state  permit,  and  any  other 
areas  outside  the  area  of  operations 
which  are  or  may  be  affected  by  tiie 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  Such 
inspections  shall  be  conducted  for  the 
purpose  of  determining  whether  the 
operator  has  complied  with  all 
applicable  requirements  of  the  Act  and 
Appendix  A  hereof,  and  all 
environmental  and  reclamation  ‘ 
requirements  of  appoved  mining  and 
reclamation  plans  or  permits,  but  not  to 
determine  compliance  with  development 
or  diligent  production  requirements 
established  under  the  Mineral  Leasing 
Act,  as  amended,  or  to  regulate  other 
activities  on  Federal  lands  not  subject  to 
the  Act. 

B.  The  State  Regulatory  Authority 
will,  subsequent  to  conducting  any 
inspection,  prepare  a  report  adequately 
describing  (1)  the  general  conditions  of 
the  lands  imder  lease,  permit  or  license. 
(2)  the  manner  in  which  the  operations 
are  being  conducted,  and  (3)  whether 
the  operator  is  complying  with 
applicable  performance  and  reclamation 
requirements.  A  copy  of  this  inspection 
report  shall  be  furnished  to  the 


Secretary  in  accordance  with 
regulations  adopted  pursuant  to  the 
Si^ace  Mining  Control  and  Reclamation 
Act.  A  copy  of  this  report  shall  be 
furnished  to  the  operator,  upon  request, 
and  shall  be  made  available  for  public 
inspection  during  normal  business  hours 
at  the  offices  of  Ae  State  Regulatory 
Authority  and  the  Office  of  Surface 
Mining. 

C.  For  the  purpose  of  evaluating  the 
manner  in  which  this  Cooperative 
Agreement  is  being  carried  out  and  to 
insure  that  performance  and 
reclamation  standards  are  being  met, 
the  Secretary  may  conduct  inspections 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  and  shall 
provide  the  State  Regulatory  Authority 
with  a  copy  of  the  report  Iiupections  by 
the  Secretary  may  be  made  in 
association  with  regular  inspections  by 
the  State. 

D.  The  Secretary  may  also  conduct 
inspections  to  determine  whether  tiie 
operator  is  complying  with  requirements 
that  are  unrelated  to  environmental 
protection  and  reclamation. 

E.  Personnel  of  the  State  and 
representatives  of  the  Secretary  shall  be 
mutually  available  to  serve  as  witnesses 
in  enforcement  actions  taken  by  either 
party. 

Article  VI.  Enforcement 

A.  If  the  State  Regulatory  Authority 
finds  any  conditions  or  practices,  or 
violations  of  the  Act  the  requirements 
of  Appendix  A  hereof,  or  of  an  approved 
mining  and  reclamation  plan  or  permit 
which  would  authorize  the  issuance  of 
an  order  of  cessation  imder  S  521(a)(2) 
of  the  Act  the  State  Regulatory 
Authority  shall  immediately  exercise  the 
discretion  authorized  by  50-1050  R.C.M. 
1947  of  the  Revised  Code  of  Montana  to 
suspend  the  license  of  an  operator. 

B.  (1)  When,  during  any  inspection, 
any  representative  of  the  State 
Regulatory  Authority  determines  that 
any  operator  is  in  violation  of  the  AcL 
any  requirement  of  Appendix  A.  or  any 
requirement  of  an  approved  mining  and 
reclamation  plan  or  permit,  but  such 
violation  would  not  require  an  action  in 
accordance  with  paragraph  A  of  this 
Article,  the  representative  shall  issue  a 
notice  and  abatement  schedule  to  the 
operator  pursuant  to  50-1050  R.C.M. 

1947  of  the  Revised  Code  of  Montana 
which  shall  be  consistent  with  the 
requirements  of  S  521(a)(3)  of  the  AcL 

(2)  When  a  notice  of  violation  has 
been  issued  under  B(l)  of  this  Article 
and  a  representative  of  the  State ' 
Regulatpry  Authority  determines  that 
the  operator  has  failed  to  abate  the 
violation  within  the  time  fixed  or 
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subsequently  extended  consistent  with 
S  521(a)(3)  of  the  Act,  the  representative 
shall  imin^ately  exercise  the 
discretion  authorized  by  50-1060  R.C^ 
1947  of  the  Revised  Code  of  Montana  to 
suspend  the  permit  of  an  operator  until 
the  violation  has  been  abated. 

C.  The  State  shall  promptly  notify  the 
Secretary  of  all  violations  ef  applicable 
laws,  relations,  orders,  approved 
mining  and  reclamation  plans  and 
permits  subject  to  tills  Agreement  and  of 
aD  actions  taken  with  respect  to  sndi 
violations. 

D.  This  Agreement  does  not  limit  the 
Secretary’s  authority  to  seek 
cancellation  of  a  federal  coal  lease 
under  federal  laws  and  regulations,  or 
prevent  the  Secretary  from  taking 
appropriate  legal  or  other  actions  to 
correct  conditions  or  practices  that 
violate  any  requirement  under  federal 
law  or  Appendix  A  incorporated  into 
federal  law  as  a  part  (rf  this  Cooperative 
Agreement,  or  to  suspend  ot  revoke  the 
ri^t  to  mine  in  accordance  with  30  CFR 
f  211.72  or  assess  civil  penalties  in 
accxvdance  with  30  CFR  1 211.78. 

E.  Failure  of  tiie  State  Regulatory 
Authority  to  enforce  approved  mining 
and  reclamation  plans,  permits  and 
apitiiceble  laws  and  standards  and 
relations  in  accordance  with  this 
Agreement,  shall  be  grounds  for 
termination  of  this  Cooperative 
Agreement 

Aztiola  Vn.  Bonds 

A.  Amount  and  ReaponBibility.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  require  all  (q)erators  on 
federal  lands  to  submit  a  single  bond 
payable  to  both  the  United  States  and 
the  State  Regulatory  Authority.  Such 
bond  shall  be  of  sufficient  amount  to 
comply  with  the  requirements  of  both 

•  state  and  federal  law  and  shall  be 
conditional  upon  compliance  with  all 
applicable  requirements  of  federal  law 
and  Appendix  A  hereof. 

B.  Notification.  Prior  to  releasing  the 
operator  from  his  obligations  under  the 
b<md  required  by  State  law  for  federal 
lands,  the  State  Regulatory  Authority 
shall  consult  witii  and  obtain  tiie  advice 
and  consent  of  the  Secretary. 

C.  Release  of  Bond.  The  State 
Regulatory  Authority  shall  hold  the 
operator  responsible  and  liable  for 
successful  reclamation  as  required  by 
State  law. 

D.  Either  the  State  Regulatory 
Authority  or  the  Secretary  may  forfeit 
the  bond  imder  state  or  f^eral  law. 


Article  Vm.  Opportunity  To  Comply 
With  Cooperative  Agreement 

The  Secretary  may,  in  his  sole 
discretion,  and  without  instituting  or 
commencing  proceedings  for  withdrawal 
of  approval  of  the  Cooperative 
Agreement  notify  the  State  Agency  that 
it  has  failed  to  comply  with  the 
provisions  of  the  Croperative 
Agreement.  The  Secretary  shall  specify 
how  the  State  has  fafled  to  comply  and 
shall  specify  and  state  the  peric^  of  time 
within  whi^  tiie  defects  in 
administration  shall  be  remedied  and 
satisfactory  evidence  presented  to  him 
that  the  State  remedied  the  defects  in 
administration  and  is  in  compliance 
with  and  has  met  the  requirements  of 
the  Secretary.  The  period  of  time 
specified  shall  not  be  less  than  30  days. 
Upon  failure  of  the  State  Agency  to  meet 
the  requirements  of  the  Secretary  within 
the  time  specified,  the  Secretary  may 
institute  proceedings  for  withdrawal  of 
approval  of  the  Cooperative  Agreement 
as  set  forth  in  Article  DC. 

Article  DC.  Termination  of  Cooperativ* 
Agreement 

This  (Cooperative  Agreement  may  be 
terminated  as  follows: 

A.  Termination  by  the  State.  The 
Cooperative  Agreement  may  be 
temiinated  by  the  State  upon  written 
notice  to  the  Secretary,  specifying  the 
date  upon  adiich  the  Cooperative 
Agreement  shall  be  terminated,  but 
which  date  of  termination  shall  not  be 
less  than  00  days  from  the  date  of  the 
notice. 

B.  Termination  by  the  Secretary.  The 
Cooperative  Agreement  may  be 
tenanted  by  the  Secretary  pursuant  to 
paragraphs  D,  E,  and  F  of  this  Article 
whenever  the  Secretary  finds,  after 
giving  due  notice  to  the  State  Regulatory 
Authority  and  affording  the  State 
Regulatory  Authority  an  opportunity  for 
a  hearing: 

1.  That  the  State  Regulatory  Authority 
has  failed  to  comply  substantially  with  a 
provision  of  this  Cooperative 
Agreement;  or 

2.  That  the  State  Regulatory  Authority 
has  failed  to  comply  with  any  assurance 
given  by  the  State  upon  whi^  this 
(Cooperative  Agreement  is  based,  or  any 
condition  or  requirement  which  is 
specified  in  Article  IIL 

3.  Following  promulgation  of  a  federal 
lands  program  pursuant  to  Section 
523(a)  of  &e  Act  in  the  event  the 
Secretary  determines  in  writing  that 
Montana  lacks  the  necessary  personnel, 
legal  authority,  at  funding  to  ^y 
implement  the  federal  lan^  program  in 


accordance  witha  the  provisions  of  the 
Act. 

C.  Termination  by  Operation  of  Law. 
This  (Cooperative  Agreement  shall 
terminate  by  operation  of  law  under  any 
of  the  following  circumstances: 

1.  When  no  longer  authorized  by 
Federal  laws  and  regulations  or 
Montana  laws  and  regulations; 

2.  When  a  permanent  State  program  is 
finally  disapproved  and  the  State  has 
failed  to  remedy  the  deficiencies  within 
the  time  allowed  by  Section  503(c)  of  the 
Act 

3.  Within  120  days  of  the  approval  of  a 
permanent  State  program  pursuant  to 

8  503  of  the  Act 

D.  Notice  of  Proposed  Termination. 
Whenever  the  Secretary  proposes  to 
terminate  the  Cooperative  Agreement  he 
shall: 

1.  Give  written  notice  to  the  Governor 
and  to  the  State  Regulatory  Authority 

~  specified  in  Article  HI. 

2.  Specify  and  set  out  in  the  written 
notice  the  grounds  upon  vrhich  he 
proposes  to  terminate  this  (Cooperative 
Agmment. 

3.  The  Secretary  shall  also  publish  a 
notice  in  the  Fedc^  Register  containing 
items  1  and  2  of  this  paragraph,  and 
specifying  a  minimum  30  days  for 
comment  by  interested  persons. 

E.  Opportunity  for  Hearing.  Whenever 
the  Sectary  proposes  to  terminate  this 
(Cooperative  Agreement  pursuant  to 
paragraftii  B  hereof,  in  addition  to  the 
notice  r^nired  by  paragraph  D,  he  shall: 

1.  Specify  in  the  notices  requfred  by 
paragraph  D  the  date  and  place  where 
the  State  will  be  afforded  an  opporhmity 
for  hearing  and  to  show  cause  why  this 
(Cooperative  Agreement  should  not  be 
temiinated  by  the  Secretary.  The  date  of 
such  hearing  shall  be  not  less  than  30 
days  from  the  date  of  the  publication  in 
the  Federal  Register,  and  the  place  shall 
be  in  the  State.  - 

2.  Within  thirty  (30)  days  of  the 
%vritten  notice  specifying  the  date  of  the 
hearing,  the  State  shall  file  a  written 
notice  widi  the  Secretary  stating 
whether  or  not  it  will  appear  and 
participate  in  the  heari^.  The  notice 
shall  specify  the  issues  and  grounds 
specified  by  the  Secretary  for 
termination  which  the  State  will  oppose 
or  contest  and  a  statement  of  its  reasons 
and  grounds  for  opposing  or  contesting. 
Failure  to  file  a  written  notice  in  the 
Office  of  the  Secretary  within  thirty  (30) 
days  shall  constitute  a  waiver  of  the 
opportunity  for  hearing,  but  the  State 
may  present  or  submit  before  the  time 
fixed  for  the  hearing  written  arguments 
and  reasoiu  why  the  (Cooperative 
Agreement  should  not  be  terminated, 
and  within  the  discretion  of  the 
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Secretary  may  be  permitted  to  appear 
and  confer  in  person  and  present  oral  or 
written  statements,  and  other 
documents  relative  to  the  proposed 
termination. 

3.  The  hearing  will  be  conducted  by 
the  Secretary.  A  record  shall  be  made  of 
the  hearing  and  the  State  shall  be 
entitled  to  obtain  a  copy  of  the 
transcript.  The  State  shall  be  entitled  to 
have  legal  and  technical  and  other 
representatives  present  at  the  hearing  or 
conference,  and  may  present,  either 
orally  or  in  writing,  evidence, 
information,  testimony,  documents, 
records,  and  materials  as  may  be 
relevant  and  material  to  the  issues 
involved. 

F.  Notice  of  Withdrawal  of  Approval 
of  Cooperative  Agreement. 

1.  After  a  hearing  has  been  held  with 
respect  to  a  proposed  termination  of  this 
Agreement  under  paragraph  B  of  this 
Article,  or  the  right  to  a  hearing  has 
been  waived  or  forfeited  by  the  State, 
the  Secretary,  after  consideration  of  the 
evidence,  information,  testimony,  and 
arguments  presented  to  him  shall  advise 
the  State  of  his  decision.  If  the  Secretary 
determines  to  withdraw  approval  of  this 
Cooperative  Agreement,  he  shall  notify 
the  State  Regulatory  Authority  of  his 
intended  withdrawal  of  approval  of  the 
Cooperative  Agreement,  and  afford  the 
State  an  opportunity  to  present  evidence 
satisfactory  to  the  ^cretary  that  the 
State  has  remedied  the  specified  defects 
in  its  administration  of  this  Cooperative 
Agreement.  The  Secretary  shall  state  the 
period  of  time  within  which  the  defects 
in  administration  shall  be  remedied  and 
satisfactory  evidence  presented  to  him, 
and  upon  failure  of  the  State  to  do  so 
within  the  time  stated,  the  Secretary 
may  thereupon  withdraw  his  approval 
of  the  Cooperative  Agreement  without 
any  further  opportunity  afforded  to  the 
State  for  a  hearing. 

2.  After  the  close  of  the  comment 
period  required  by  paragraph  D.  3.  of 
this  Article  with  respect  to  a  proposal  to 
terminate  this  Cooperative  Agreement 
pursuant  to  paragraph  C  of  this  Article, 
the  Secretary  shall  consider  the 
comments  received  and  after  a  review  of 
the  questions  of  law  presented,  shall 
publish  notice  of  final  action,  either 
terminating  the  Cooperative  Agreement 
or  withdrawing  the  proposed 
termination,  and  stating  the  reasons 
therefor. 

G.  Nothing  in  this  Article  shall  be 
construed  as  a  waiver  of  any  right  the 
State  Regulatory  Authority  may  have  to 
seek  judicial  review  of  any  decision  by 
the  Secretary  to  terminate  this 
Cooperative  Agreement 


Article  X.  Reinstatement  of  Cooperative 
Agreement 

If  this  Cooperative  Agreement  has 
been  terminated,  it  may  be  reinstated 
upon  application  by  the  State  and  upon 
giving  evidence  satisfactory  to  the 
Secretary  that  the  State  can  and  will 
comply  with  all  the  provisions  of  the 
Cooperative  Agreement,  and  has 
remedied  all  defects  in  administration 
for  which  this  Cooperative  Agreement 
was  terminated. 

Article  XI.  Amendments  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
amended  by  mutual  agreement  of  the* 
Governor  and  Secretary.  An  amendment 
proposed  by  one  party  shall  be 
submitted  to  the  other  with  a  statement 
of  the  reasons  for  such  proposed 
amendment.  The  amendment  shall  be 
adopted  after  rulemaking  and  the  party 
to  whom  the  proposed  amendment  is 
submitted  shall  signify  its  acceptance  or 
rejection  of  the  proposed  amendment, 
and  if  rejected  shall  state  the  reasons  for 
rejection. 

Article  XII.  Changes  in  State  or  Federal 
Standards 

The  Secretary  of  the  Interior  and/or 
the  State  Regulatory  Authority  may  from 
time  to  time  revise  and  promulgate  new 
or  revised  performance  or  reclamation 
requirements  or  enforcement  and 
administration  procedures.  The 
Secretary  and  the  Governor  shall 
immediately  inform  the  other  of  any 
ffnal  changes  in  their  respective  laws  or 
regulations.  Each  party  shall,  if  it 
determines  it  to  be  necessary  to  keep 
this  Cooperative  Agreement  in  force, 
change  or  revise  its  respective  laws  or 
regulations.  If  changes  which  are 
necessary  for  the  State  to  have  authority 
to  administer  and  enforce  Federal 
requirements  are  not  made,  then  the 
termination  provision  of  Article  IX, 
paragraph  C,  may  be  invoked,  provided, 
however,  that  the  State  shall  be  given 
reasonable  and  necessary  time  to  make 
the  required  changes. 

Article  XIII.  Conflict  of  Interest 

The  State  Regulatory  Authority  shall 
require  its  employees  to  comply  with  the 
requirements  of  30  CFR  705. 

Article  XIV.  Exchange  of  Information 

A.  Organizational  and  Functional 
Statement.  The  State  Regulatory 
Authority  and  the  Secretary  shall  advise 
each  other  of  the  organization,  structure, 
functions,  and  duties  of  the  offices, 
departments,  divisions,  and  persons 
within  their  organizations.  Each  shall  ■ 
promptly  advise  the  other  in  writing  of 


changes  in  personnel,  officials,  heads  of 
a  department  or  division,  or  a  change  in 
the  functions  or  duties  of  persons 
occupying  the  principal  offices  within 
the  organization.  The  State  Regulatory 
Authority  and  the  Secretary  shall  advise 
each  other  in  writing  of  the  location  of 
its  various  offices,  addresses,  telephone 
numbers,  and  the  names,  location, 
telephone  numbers  of  their  respective 
mine  inspectors  and  the  area  within  the 
State  for  which  such  inspectors  are 
responsible,  and  of  any  changes  in  such. 

B.  Laws,  Rules  and  Regulations.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  provide  each  other  with 
copies  of  their  respective  laws,  rules  and 
regulations  and  standards  pertaining  to 
the  enforcement  and  administration  of 
this  Gooperative  Agreement  and 
promptly  furnish  copies  of  any  final 
revision  of  such  laws,  rules,  regulations 
and  standards  when  the  revision 
becomes  effective. 

Article  XV.  Reservation  of  Rights  • 

This  Cooperative  Agreement  shall  not 
be  construed  as  waiving  or  preventing 
the  assertion  of  any  rights  the  Governor 
and  the  Secretary  may  have  under  the 
Mineral  Leasing  Act,  as  amended,  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
the  Federal  Land  Policy  and 
Management  Act  of  1076,  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  the  Constitution  of  the  United 
States,  the  Constitution  of  the  State  or 
State  laws,  nor  shall  this  Agreement  be 
construed  so  as  to  result  in  the  transfer 
of  the  Secretary’s  duties  under  sections 
2(a),  2(b),  and  2(a)(3)  of  the  Federal 
Mineral  Leasing  Act,  as  amended,  or  his 
duty  to  approve  mine  plans,  or  his 
responsibilities  with  respect  to  the 
designation  of  Federal  lands  as 
unsuitable  for  mining  in  accordance 
%vith  Section  522  of  the  Act,  or  to 
regulate  other  activities  taking  place  on 
Federal  lands. 

Article  XVL  Definitions 

Terms  and  phrases  used  in  this 
Agreement  which  are  defined  in  30  CFR 
Part  700  or  Part  710  shall  be  given  the 
meanings  set  forth  in  said  definitions. 
Thomas  L  Judge. 

Governor  of  Montana. 

Leo  Beny, 

Commissioner,  Department  of  State  Lands. 
Cecil  D.  Andrus, 

Secretary  of  the  Interior. 
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Protocol  for  Cooperative  Review  of 
Mining  and  Redamatum  Plans  for 
Surface  Coal  Mining  and  Reclamation 
Operations  on  Fedei^  Lands 

/.  Purpose 

This  Protocol  is  intended  by  the 
Montana  Department  of  State  Lands 
(hereinafter  the  "State  Regulatory 
Authority")  and  the  Secretary  to 
establish  procedures  governing  the 
conduct  of  the  respective  Interior 
agencies  and  the  State  Regulatory 
Authority  regarding  the  coordinated 
review  of  mining  and  reclamation  plans, 
or  modifications  or  revisions  thereto  for 
surface  coal  mining  and  reclamation 
operations  on  federal  lands  pursuant  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  PI*  95-87 
(hereinafter  referred  to  as  the  “Act”). 
These  procedures  are  intended  to 
implement  the  requirements  of  Article 
IV  of  the  State/F^eral  Cooperative 
Agreement  (hereinafter  referred  to  as 
"Cooperative  Agreement”)  between  the 
Governor  and  the  Secreta^  dated 

,  1978,  and  are  incorporated  therein 
and  made  a  part  thereof. 

11.  Procedures 

1.  Operators  riiall  be  required  to* 
sulmiit  identical  copies  of  mining  and 
reclamation  plans  and  permit 
applications,  or  modifications  or 
revisions  thereto,  to  both  the  State 
Regulatory  Authority  and  the  Regional  • 
Director.  Denver  Region,  Office  of 
Surface  Mining.  The  number  of  copies 
submitted  to  the  State  Regulatory 
Authority  and  the  Regional  Director 
shall  be  specified  by  regulation  by  each 
agency  and  may  be  changed  according 
to  need. 

2.  The  State  Regulatory  Authority  will 
be  the  point  of  contact  for  operators 
regarding  matters  subject  to  the 
requirements  of  the  Act  and  Appendix  A 
of  the  Cooperative  Agreement 
Following  the  initial  submission  of  the 
mining  plan  and  permit  application,  all 
correspondence  from  the  State 
Regulatory  Authority  and  the  Secretary 
regarding  matters  subject  to  the 
requirements  of  the  Act  and  Appendix  A 
of  the  Cooperative  Agreement  will  be 
coordinated  and  sent  from  the  State 
Regulatory  Authority  on  behalf  of  both. 
Interior  agencies  will  not  independently 
initiate  contacts  with  operators 
regarding  the  completeness  or 
deficiencies  of  plans  and  applications 
with  respect  to  matters  whidi  are 
properly  within  the  jurisdiction  of  a 


State  Regulatory  Authority  under  the 
Act,  provided  that  any  matters  of 
concern  raised  on  behalf  of  the 
Secretary  are  adequately  addressed  by 
the  State  Regulatory  Authority  in 
accordance  with  the  provisions  of  this 
Protocol 

3.  The  Office  of  Surface  Mining  will 
coordinate  all  activities  including  coal 
conservation  and  postmining  land  use, 
relative  to  the  review  of  mining  plans 
and  permit  applications  for  all 
concerned  Interior  agencies  and  will  act 
as  the  point  of  contact  for 
communications  between  the  State 
Regulatory  Authority  and  the 
Department  of  the  InteriOT. 

4.  Review  and  evaluation  of  each 
mining  plan  and  permit  application,  or 
modifications  or  revisions  thereto,  and 
the  data  or  documentation  submitted  in 
support  thereof,  will  be  conducted 
independently,  but  concurrently,  by  the 
State  Regulatory  Authority  and  the 
respective  Interior  agencies  having 
responsibility  for  review  of  mine  plans. 
During  such  review  and  evaluation,  the 
staffs  of  the  State  Regulatory  Authority 
and  each  Interior  agency  will  coordinate 
their  respective  activities  through  the 
Office  of  Surface  Mining  by  informal 
contacts  as  appropriate.  When  detailed 
review  is  deeo^  to  be  necessary. 
Interior  agencies  may  conduct  a  detailed 
review  of  all  aspects  of  the  plan  and 
application,  or  modifications  or 

re Wsions  thereof  but  as  the  program 
develops.  Interior’s  review  will  be 
concentrated  on  major  functions  such  as 
hydrology  and  revegetation,  or  where 
special  attention  is  deemed  to  be 
necessary. 

5.  Based  upon  the  coordinated  review, 
the  State  Regulatory  Authority  will  draft 
a  response  letter  to  the  operator 
outlining  the  status  of  the  completeness 
and  deficiencies  of  the  plan  and  ’ 
application  with  respect  to  the 
requirements  of  the  Act  and  Appendix  A 
to  the  Cooperative  Agreement.  Such 
draft  letter  will  be  sent  to  the  Denver 
regional  office.  Office  of  Surface  Mining. 
It  will  be  the  goal  of  the  State 
Regulatory  Authority  to  send  such  letter 
witfiin  60  days  of  receipt  of  the  plan  and 
application.  The  Office  of  Surface 
Mining  will  coordinate  review  of  the 
draft  letter  on  behalf  of  Interior 
agencies.  It  will  be  the  goal  of  the  Office 
of  Surface  Mining  to  communicate  to  the 
State  Regulatory  Authority  within  20 
days  any  proposed  additions  or 
modifications  to  the  letter.  If  any  such 
proposed,  additions  or  modifications  are 
objected  to  by  the  State  Regulatory 
Authority,  a  meeting  will  be  held 
between  the  Regional  Director,  Office  of 
Surface  Mining,  and  the  State 


Regulatory  Authority  to  resolve  the 
specified  objections.  If  the  Regional  , 
Director  and  the  State  Regulatory 
Authority  cannot  resolve  such 
objections,  the  State  Regulatory 
Authority  and  the  Regional  Director 
shall  sununarize  their  disagreement  in 
writing  and  request  a  meeting  with  the 
Director.  Office  of  Surface  Mining,  and 
such  other  representative  of  the 
Secretary  as  may  be  appropriate,  to 
discuss  a  resolution  of  such  objections. 
Following  the  resolution  of  such 
objections  or  in  the  absence  of  any  such 
objections,  the  draft  letter  will  be 
revised  to  incorporate  the  language 
proposed  by  the  Office  of  Surface 
Mining  and  sent  to  the  operator  by  the 
State  Regulatory  Authority,  with  a  copy 
to  the  Regional  Director,  Office  of 
Surface  Mining. 

6.  The  Secretary  may  at  his  discretion 
incorporate  into  the  draft  letter  any 
matters  related  to  mining  plan  review 
and  approval  which  are  not  wvithin  the 
jurisdiction  of  the  State  Regulatory 
Authority  and  which  the  Secretary  is 
required  to  address  under  any  federal 
statute  or  regulation  other  thu  the  Act 
The  State  Regulatory  Authority  agrees 
to  incorporate  such  matters  into  &e 
draft  at  the  Secretary’s  request  Failure 
to  incoiporate  such  matters  into  the 
draft  letter  shall  not  deprive  the 
Secretary  of  the  right  to  contact  an 
operator  directly  regarding  such  matters. 
Whenever  written  communications 
regarding  such  matters  are  made 
d^ctly  between  an  Interior  agency  and 
an  operator,  the  State  Regulatory 
Authority  shall  be  supplied  with  a  copy. 

7.  The  Secretary,  acting  by  and 
through  the  Office  of  Surface  Mining, 
will  given  an  opportunity  to  review 
and  propose  additions  or  modifications 
to  all  substantive  written 
correspondence  regarding  an  operator’s 
mining  and  reclamation  plan  from  the 
State  Regulatory  Authority  in 
accordance  with  paragraph  5  hereof. 

8.  Copies  of  all  written 
communciations,  data,  documents,  or 
other  information  pertinent  to  a  mining 
permit  or  permit  application  will  be 
forwarded  to  the  Office  of  Surface 
Mining  by  the  State  Regulatory 
Authority  or  sent  direcUy  to  the  Office 
of  Surface  Mining  by  the  operator  when 
requested  to  do  so  by  the  State 
Regulatory  Authority. 

9.  The  Secretary  and  the  State 
Regulatory  Authority  agree  to  inform 
each  other  of  any  commimciations 
received  from  the  operator  regarding 
any  matter  subject  to  this  Protocol. 

10.  Either  the  Secretary  or  the  State 
Regulatory  Authority  may  request  and 
schedule  meetings  with  the  Operator  or 
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site  inspections.  No  meeting  with  the 
operator  or  site  inspection  will  be 
scheduled  by  either  the  Secretary  or  the 
State  Regulatory  Authority  without 
adequate  advance  notice. 

11.  Upon  receipt  of  a  mining  and 
reclamation  plan  and  permit  application, 
or  major  mo^fication  or  revision 
thereto,  the  State  Regulatory  Authority 
and  the  Office  of  Surface  Mining  will, 
when  appropriate,  cooperate  so  that  one 
Environmental  Assessment  and 
Environmental  Review  will  be  produced. 
When  an  Environmental  Impact 
Statement  is  necessary,  the  State 
Regulatory  Authority  and  the  Office  of 
Surface  Mining  will  designate,  when 
appropriate,  one  Environmental  Impact 
Statement  team  to  produce  an  EIS  which 
will  comply  with  the  National 
Environmental  Policy  Act  and  the 
Montana  Environmental  Policy  Act. 

12.  Upon  completion  of  review  and 
evaluation  of  the  plan  and  application, 
or  modifications  or  revisions  thereto,  by 
the  State  Regulatory  Authority,  the  State 
Regulatory  Authority  shall  notify  the 
Regional  Director,  Office  of  Surface 
Mining,  of  any  proposed  action  to  be 
taken  regarding  approval  or 
disapproval,  including  any  proposed 
special  conditions  or  stipulations. 
Following  notification  of  the  Regional 
Director  of  the  proposed  action,  the 
Regional  Director  will  inform  the  State 
Regxilatory  Authority  of  concurrence  or 
disagreement  %vith  the  proposed  action. 
If  the  Regional  Director  and  the  State 
Regulatory  Authority  cannot  agree  upon 
the  proposed  action,  the  State  , 
Regulatory  Authority  and  the  Regional 
Director  shall  summarize  their 
disagreement  in  writing  and  request  a 
meeting  with  the  Director,  Office  of 
Surface  Mining,  and  such  other 
representative  of  the  Secretary  as  may 
be  appropriate,  to  discuss  what  final 
action  may  be  appropriate  under  the 
circumstances  of  the  case.  The  parties 
shall  make  reasonable  efforts  to  resolve 
the  di^erences  and  to  reach  a  mutually 
agreeable  decision  on  the  proposed 
action. 

Ill  Interpretation 

(a)  This  Protocol  shall  be  construed  so 
as  to  give  effect  to  the  intent  of  the 
parties  as  set  out  in  the  Cooperative 
Agreement  of  which  this  is  a  part.  Any 
words  or  phrases  used  in  this  protocol 
shall  be  defined  in  accordance  %vith 
Article  XVI  of  said  Agreement 

(b)  If  any  question  of  legal 
interpretation  is  raised  by  either  pa^ 
with  respect  to  any  matter  subject  to 
this  Protocol,  both  the  State  Regulatory 
Authority  and  the  Secretary  shall  defer 
to  the  opinion  of  the  State  Attorney 


General  where  interpretations  of  State 
law  or  regulations  are  involved,  and  to 
opinions  of  the  solicitor  of  the 
Department  of  Interior  where 
interpretations  of  Federal  law  or 
regulations  are  involved.  This  provision 
shall  not  be  interpreted  to  prevent  either 
party  from  challenging  in  court  any 
opinion  or  interpretation  of  the  State 
Attorney  General  with  regard  to  state 
law  or  regulation  or  solicitor  with  regard 
to  federal  law  or  regulations. 

IV.  Revisions  to  Protocol 

As  a  part  of  the  Cooperative 
Agreement  referenced  in  Part  I  hereof, 
this  Protocol  may  be  revised  at  any  time 
during  the  duration  of  said  Cooperative 
Agreement  with  the  consent  of  the 
appropriate  officer  of  the  State 
Regulatory  Authority  and  the  Regional 
Director.  Such  revision  shall  become 
effective  upon  publication  in  the  Federal 
Register. 

Thomas  L  judge. 

Governor  of  Montana. 

Leo  Berry,  Commissioner, 

Department  of  State  Lands. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 

Appendix  A 

This  Appendix  A  identifies  the  laws 
of  the  State  of  Montana  and  the 
regulations  of  the  State  Regulatory 
Authority  which  are  incorporated  into 
the  1978  Federal-State  Cooperative 
Agreement  between  the  State  of 
Montana  and  the  Secretary  of  the 
Interior  pursuant  to  Article  III.  C.  of  said 
Cooperative  Agreement.  This  Appendix 
is  approved  as  part  of  the  Cooperative 
Agreement.  The  requirements  contained 
in  the  laws  and  regulations  identified  in 
this  Appendix  shall  be  applicable  to 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in 
accordance  with  the  terms  of  the 
Cooperative  Agreement.  Included  in  this 
Appendix  are: 

1.  Laws  of  the  State  of  Montana: 

(a)  The  provisions  of  the  Montana 
Strip  and  Underground  Mine 
Reclamation  Act  Title  50  Chapter  10  of 
the  Revised  Codes  of  Montana  1947,  as 
amended,  which  are  specifically 
identified  in 

(iHxxii)  hereof: 

(i)  §  50-1034. 

(u)  §  50-1035. 

(iii)  S  50-1036;  provided,  however,  that 
in  paragraph  (1)  the  words  “and 
ur^um”  shall  not  be  included  in  this 
Appendix  A. 

(iv)  S  50-1037. 

(v)  S  50-1039,  provided,  however,  that 
with  respect  to  subsection  (8)(a),  the 


phrase  “nor  more  than  twenty-five 
hundred  dollars  ($2,500)"  is  not  included 
in  Appendix  A  and  shall  not  apply  to 
Federal  lands;  and  provided  further  that 
any  bond  applicable  to  the  performance 
of  duties  on  or  affecting  Federal  lands 
shall  conform  to  the  requirements  of 
Article  Vn  of  this  Cooperative 
Agreement  in  addition  to  the 
requirements  of  State  law. 

(vi)  S  50-1039.1.  except  that  this 
section  shall  not  apply  where  the 
surface  owner  is  the  United  States  in 
which  case  the  laws  of  the  United  States 
shall  exclusively  apply. 

(vii)  §  50-1040. 

(viii)  S  50-1042. 

(ix)  S  50-1043. 

(x)  S  50-1044.  provided,  however,  that 
with  respect  to  subsection  (5),  any  bond 
applicable  to  the  performance  of  duties 
on  or  affecting  federal  lands  may  be 
released  only  on  consent  of  the 
Secretary  in  accordance  with  Article  Vn 
of  this  Cooperative  Agreement. 

(xi)  8  50-1045. 

(xii)  8  50-1046. 

(xiii)  8  50-1047,  provided,  however, 
that  with  respect  to  subsection  (3),  any 
bond  applicable  to  the  performance  of 
duties  on  or  affecting  federal  lands  may 
be  released  only  on  consent  of  the 
Secretary  in  accordance  with  Article  VII 
of  this  Cooperative  Agreement. 

(xiv)  8  50-1048. 

(xv)  8  50-1050.  f 

-  (xvi)  8  50-1051. 

(xvii)  8  50-1052. 

(xviii)  8  50-1053. 

(xix)  8  50-1054,  provided,  however, 
that  the  bond  may  also  be  forfeited  by 
the  Secretary  under  federal  law 
pursuant  to  Article  Vn  of  this 
Cooperative  Agreement. 

(xx)  8  50-1055,  provided,  however, 
that  subsections  (1)  and  (2)  shall  not  be 
construed  as  applying  to  any  federal 
officer. 

(xxi)  8  50-1056,  provided,  however, 
that  the  imposition  of  a  civil  or  criminal 
penalty  by  the  state  pursuant  to  this 
section  shall  not  be  construed  as  barring 
the  Secretary  from  assessing  a  dvil 
penalty  pursuant  to  30  CFR  211.78  or 
finm  requesting  criminal  prosecutions 
under  applicable  federal  law. 

(xxii)  8  50-1057,  provided,  however, 
that  this  section  shall  be  limited  to 
actions  taken  by  the  state  under  state 
law  in  accordance  with  thin  Cooperative 
Agreement  and  nothing  in  this  section 
or  this  Cooperative  Agreement  shall  be 
construed  so  as  to  create  jurisdiction  in 
a  state  court  over  actions  taken  by  the 
Secretary,  including  the  denial  or 
approval  of  mining  plans. 

2.  Regulations  of  the  Montana 
Department  of  State  Lands,  including 
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the  amendments  adopted  by  the  State 
Board  of  Land  Commissioners  on  July 
17. 1978,  exoept  (i)  8  28-2.10-6  It^Ofe). 

pit  Dml  PSaS  M6  m] 

HLUea  CODE  4S10-SB-M 

30  CFR  Pali  211 

Regulation  of  Coal  Mining  on  Federal 
Lands  in  Utah;  Federal/State 
Cooperative  Agreement 

AGENCY:  Office  of  Surface  Mining  , 
Reclamation  and  Enforcement  and 
Geological  Survey,  Interior. 

action:  Final  rule. 

summary:  This  final  rule  completes  the 
approval  and  promulgation  of  a  Federal/ 
State  cooperative  agreement  between 
the  Department  of  the  Interior  and  the 
State  of  Utah  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Utah. 

EFFEcnvc  date:  June  11, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Crane,  Regional  Director,  Region 
V,  Office  of  Surface  Mining,  1823  Stout 
Street,  Denver.  Colorado  80202,  (303) 
837-5421. 

SUPPLEMENTARY  INFORMATION:  This 
cooperative  agreement  modifies  the 
prior  cooperative  agreement  (30  CFR 
211.77(b))  in  accordance  %vith  the 
.  requirements  of  section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (Pub.  L  95-67),  “Surface 
Mining  Act,”  and  8<211.75  (b)  and  (c)  of 
Title  30  CFR.  This  cooperative 
agreement  was  published  as  a  proposed 
rule  on  March  5. 1979  (44  FR 12046).  The 
agreement  establishes  conditions  for 
State  regulation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands,  and  requirements  for  such 
operations  on  Federal  lands,  including 
but  not  limited  to  (1)  the  adoption  of 
amended  State  statutes  and  regulations 
containing  new  or  modified  enforcement 
procedures,  environmental  protection 
standards,  and  reclamation 
requirements  applicable  to  surface  coal 
mining  and  reclamation  operations  as 
substantive  Federal  law;  (2)  a 
requirement  that  the  State  regulatory 
authority  exercise  State  enforcement 
powers  on  Federal  lands  so  as  to 
achieve  results  consistent  with  those 
which  would  be  achieved  by  Federal 
enforcement  pursuant  to  section  521  of 
the  Surface  Mining  Act;  (3)  clarification 
of  the  procedures  for  the  cooperative 
review  and  approval  of  mining  and 
reclamation  operations  on  Federal 
lands;  and  (4)  provisions  for  the 
termination  of  such  agreement.  - 


In  response  to  the  proposed 
rulemaking,  three  comments  were 
received.  TIm  comments  raised  six 

issues. 

1.  One  oomaumt  was  an  objection  to 
Utah’s  designation  of  the  Utak  Diviskss 
of  OU.  Gas  and  Mining,  as  the  State 
regulatory  authority  responsible  for 
administering  the  cooperative 
agreement,  '^e  commenter  contends 
that  this  administrative  arm  of  Utah’s 
government  is  controlled  by  the  mining 
and  mineral  interests.  This,  asserts  the 
commenter,  appears  to  be  in  violation  of 
the  Federal  Act  (Surface  Mining  Act), 
which  prohibits  any  conflict  of  interest 
by  employees,  boa^  or  commissions, 
llie  commenter  provides  no  other 
substantive  support  for  his  argument, 
but  does  suggest  that  the  (Utah)  Division 
of  State  Lands  or  Department  of 
Agriculture  in  cooperation  with  the  Soil 
Conservation  Service  would  be  a  more 
logical  State  regulatory  authority 
designee. 

The  Office  has  no  authority  under  the 
Surface  Mining  Act  or  regulations 
promulgated  pursuant  to  the  Act  to 
designate  a  specific  State  agency  as  the 
regulatory  authority.  On  the  contrary, 
the  Office  believes  that  Congress 
intended  to  reserve  such  authority  to  the 
State.  The  Office,  therefore,  takes  no 
position  for  or  against  the  commenter’s 
preferred  State  regulatory  authority 
designee. 

With  respect  to  assertions  concerning 
conflict  of  interest,  the  Surface  Mining 
Act  does  prohibit  conflict  of  interest  by 
employees  serving  in  certain  capacities 
within  the  State  regulatory  authority. 
However,  under  8  705.5  members  of 
advisory  boards  or  commissions 
established  in  accordance  with  State 
law  or  regulations  to  represent  multiple 
interests  are  not  considered  to  be 
employees.  As  required  by  30  CFR 
705.11(a),  employees  covered  by  the 
regulations  are  required  to  file  a 
statement  of  employment  and  financial 
interest.  These  filings  are  required 
periodically  and  are  subject  to  thorough 
review.  Irregularities  must  be  correct^ 
and,  where  warranted,  criminal 
penalties  may  be  imposed  under  Section 
517(g)  of  the  Surface  Mining  Act.  Refusal 
of  a  State  to  enforce  the  required 
regulations  concerning  restrictions  of 
financial  interests  of  State  employees 
(30  CFR  Part  705)  may  be  considered 
grounds  for  nullifying  a  State’s  eligibility 
for  grants  or  financi^  reimbursement 
under  the  Act  or  continued 
responsibility  as  the  primary  regulatory 
authority  over  surface  coal  mining 
operations  in  the  State.  For  these 
reasons,  the  Office  believes  that  the 
public  interest  is  adequately  protected. 


2.  Another  comment  suggested  that 
Artiole  IV  of  the  Agreement  which 
required  Ae  submission  of  identical 
■didng  and  reclassation  plans  and 
pannit  applications,  modifications  or 
revieions  to  the  State  regulatory 
authority  and  Regional  Directm',  implies 
that  eadi  regulatory  authority  shall 
conduct  its  own  review  and  analysis  of 
the  permit  application.  The  commenter 
suggests  it  would  be  more  appropriate 
for  the  State  regulatory  authority  to 
conduct  a  detailed  review  and  analysis, 
.while  the  Regional  Director  conducts  a 
general  overview  of  the  State  regulatory 
authority  review. 

The  exact  procedures  and  level  of 
detail  used  by  the  Office  to  conduct  an 
independent  but  concurrent  review  of  a 
mine  plan  will  be  discretionary  with  the 
Regional  Director.  The  level  of  the 
Federal  analysis  will  depend  upon  the 
particular  size,  location,  and  complexity 
of  the  individual  mine  plan.  In  making  a 
concurrent  mine  plan  review,  the 
Regional  Director  must  also  insure  that 
the  mine  plan  meets  the  requirements  of 
the  Mineral  Leasing  Act  of  1920,  the 
National  Environmental  Policy  Act  of 
1969,  the  Endangered  Species  Act  the 
Historic  Preservation  Act  and  the 
provisions  of  other  appropriate  Federal 
laws.  These  requirements,  along  with 
the  approval  or  disapproval  of  a  mine 
plan,  cannot  be  delegated  by  the 
Secretary  pursuant  to  section  523(c)  of 
the  Act 

3.  A  third  comment  indicated  that 
paragraph  6  of  the  Protocol,  which 
requires  the  State  regxdatory  authority  to 
incorporate  “matters  into  the  draft  letter 
at  the  Secretary’s  request  *  *  *’’,  tends 
to  suggest  that  the  Regional  Director  will 
review  all  draft  letters  firom  the  State 
regulatory  authority.  This  apparent 
requirement,  asserts  the  commenter,  will 
lead  to  delay  in  the  permitting  process. 
The  commenter,  therefore,  recommends 
that  all  communications  between  the 
State  regulatory  authority  and  the 
operator  be  copied  to  the  Regional 
Director,  rather  than  having  the 
Regional  Director  conduct  a  review  of 
any  or  all  draft  communications. 

The  draft  letter  referred  to  in 
paragraph  6  of  the  Protocol,  pertains 
only  to  new  mining  plans  and  permit 
applications,  or  modifications  or 
revisions  thereto.  The  requirement  that 
such  draft  letter  be  forwarded  to  the 
Regional  Director  is  to  assure  that 
matters  needing  further  attention  by  the 
State  or  OSM,  as  determined  in  the 
independent  but  concurrent  mine  plan 
review,  are  accurately  reflated  in  the 
letter  prior  to  forwarding  to  the  operator 
for  necessary  action.  This  procedure 
also  insures  that  certain  matters 
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required  of  the  Secretary  relating  to 
responsibilities  under  the  Mineral 
Leasing  Act  or  other  Federal  statutes, 
but  not  the  State  regulatory  authority, 
are  included  in  the  letter.  In  this  way, 
the  Secretary  is  assured  that  his 
nondelegable  responsibility  for  mine 
plan  approval  or  disapproval  is  not 
compromised.  For  these  reasons,  the 
OfHce  elected  not  to  adopt  die 
commenter’s  suggested  revision. 

4.  A  fourth  issue  raised  in  the 
comments  suggested  that  paragraph  11 
of  the  Protocol  suggests  that  an 
environmental  impact  statement  or 
assessment  would  be  required  for  every 
mine  plan  or  major  modification  or 
revision  thereof.  The  commenter  asserts 
this  is  neither  the  intent  of  NEPA  nor  of 
the  Office  of  Surface  Mining,  and 
suggests  that  paragraph  11  be  reworded 
to  give  the  designated  environmental 
impact  statement  team  discretionary 
authority,  consistent  with  applicable 
State  and  Federal  law,  to  determine  the 
significance  of  the  action  and  the  need 
for  an  environmental  impact  statement 
or  environmental  assessment. 

The  Office  has  reviewed  the 
regulations  published  by  the  Council  on 
Environmental  Quality  and  has 
determined  that  the  proposed  surface 
coal  mine  operations  (mine  plans)  or 
major  modifications  or  revisions  thereof 
do  not  qualify  as  a  categorical  exclusion 
under  40  CFR  1508.4.  Therefore,  it  will 
be  necessary  to  prepare,  as  a  minimum, 
an  environmental  assessment  on  all 
mine  plan  submissions  or  major 
modifications  or  revisions  thereto. 
Paragraph  11  is  intended  to  assure 
compliance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  For  this  reason,  the  Ofiice  did  not 
adopt  the  commenter's  suggestion  to 
revise  paragraph  11  of  the  Protocol. 

5.  One  commenter  suggested  that  the 
proposed  Utah  interim  cooperative 
agreement  is  deficient  because  Utah  has 
not  met  the  preconditions  for 
formulation  of  a  cooperative  agreement. 
Specifically,  the  commenter  asserts  that 
agreement  provisions  in  Article  VI 
paragraphs  B  and  C  delegating  Federal 
Enforcement  authority  to  State 
inspectors  by  the  Secretary  is  neither 
legal  nor  effective.  The  commenter 
asserts  that  it  will  be  challenged  when 
the  State  inspectors  seek  to  use  their 
“federal  authority". 

The  Office  believes  that  the  Secretary 
does  have  legal  authority  to  delegate 
Federal  enforcement  responsibility  to 
State  inspectors.  Through  the 
cooperative  agreement,  the  State  agency 
responsible  for  administering  and 
enforcing  the  terms  of  the  agreement  is 
acting  as  an  authorized  representative 


of  the  Secretary  to  regulate  surface  coal 
mining  operations  on  Federal  lands.  This 
includes  mine  inspections.  Section  < 
521(a)(3)  of  the  Act  clearly  states, 

“when,  on  the  basis  of  a  Federal 
inspection  •  •  •  die  Seoetary  or  his 
authorized  representative 
determines  •  •  •  the  Secretary  or  his 
authorized  representative  shall  issue  a 
notice  to  the  permittee 
*  *  (emphasis  added).  If  the 
authorized  representative  issues  a 
notice  or  order  consistent  with  and 
pursuant  to  section  523(a)(3)  and  the 
permittee  fails  to  comply,  under  the 
terms  of  Article  VI  (E)  of  the  agreement 
the  State  shall  report  the  failure  to 
comply  to  the  Secretary,  and  imder 
Article  VI  (F)  the  Secretary  may  take' 
appropriate  legal  action  to  correct 
conditions  that  violate  Federal  law  or  to 
suspend  the  right  to  conduct  surface 
coal  mining  and  reclamation  operations. 
For  these  reasons,  the  Office  believes 
that  delegation  of  inspection  and 
enforcement  responsibilities  to  State 
inspectors  is  in  full  compliance  with  the 
Act,  and  the  authority  in  Article  VI  (F) 
provides  an  effective  enforcement  tool 
to  require  compliance  with  a  State 
inspector’s  orders. 

Notwithstanding  jthe  Secretary's 
authority  to  delegate  Federal 
enforcement  authority  to  State 
inspectors,  on  March  9, 1979,  the  State  of 
Utah  enacted  new  legislation  which 
authorizes  the  State  regulatory  authority 
to  issue  notices  and  orders  so  that 
Federal  delegation  of  enforcement 
authority  will  no  longer  be  necessary. 
The  cooperative  agreement  will  be 
amended  shortly  to  reflect  the  new  State 
authority. 

6.  A  final  comment  cites  four  sections 
of  the  Utah  code  which  are  believed 
inadequate  to  permit  full  compliance 
with  and  enforcement  of  the  interim 
program.  Specifically,  sections  40-8-7: 
40-8-16:  40-8-18;  and  40-8-23  of  the 
Utah  code,  asserts  one  commenter. 
cpntain  certain  statutory  restrictions 
and,  therefore,  the  State  is  without  the 
legal  authority  to  require  an  operator  of 
an  existing  mine  to  comply  with  the 
rules  or  regulations  implemented  to 
meet  the  requirements  of  the  Act.  The 
commenter  points  out  that  the  Office  of 
Surface  Mining  has  requested  and  the 
State  has  obtained  waivers  from  the 
mining  industry  on  the  statutory 
restrictions  preventing  the  retroactive 
application  of  new  rules  and  regulations. 
However,  the  commenter  contends  that 
there  is  no  guarantee  that  this  action  is 
legally  binding  or  enforceable.  The 
commenter  further  contends  that  until 
the  State  of  Utah  enacts  legislation  that 
allows  full  compliance  %vith  the 


requirements  of  the  Federal  Act,  die 
Department  should  not  enter  into  a 
cooperative  agreement  on  Federal  lands. 

Concerning  the  commenter’s  assertion 
that  Utah’s  code  does  not  provide 
sufficient  legal  authority  for 
administering  the  Act,  the  Office  points 
out  that  Section  40-10-22  of  the  new 
Chapter  10  of  Title  40,  Utah  Code 
Annotated  1953,  specifically  permits  the 
issuance  of  cessation  orders. 
Additionally,  the  statutory  restrictions 
cited  by  the  commenter  as  limiting  the 
State’s  control  over  certain  mining 
activities  and  functions  have  been 
replaced  under  the  new  Utah  code. 
Sections  40-10-6(3),  40-10-6(4).  40-10- 
12(3),  and  40-10-9  of  the  new  law 
effectively  deal  with  the  commenter’s 
concerns  regarding  the  retroactive  effect 
of  regulations  on  reclamation  plans. 
These  sections  provide  for  the 
establishment  of  a  permit  system  which 
gives  the  responsible  State  agency  much 
broader  authority  to  review  and,  if 
necessary,  revoke  permits  and  require 
that  all  operators  must  submit  permit 
applications  for  surface  coal  mining 
operations. 

Tlie  State  and  the  Secretary  have 
mutually  agreed  that  following 
publication  of  this  final  rule,  the  State/ 
Federal  cooperative  agreement  with  the 
State  of  Utah,  including  Appendix  A  and 
all  references  thereto,  will  be  amended 
to  reflect  the  provisions,  as  appropriate, 
of  Chapter  10  of  Title  40,  Utah  Code 
Annotated.  The  Office  believes  that  the 
passage  of  Utah’s  Act  relating  to  the 
regulation  of  coal  mining  and 
reclamation  operations  and  the 
subsequent  amendment  of  the  final 
modified  State/Federal  cooperative 
agreement  with  Utah  is  responsive  to 
the  commenter’s  concern  that  “Until  the 
State  of  Utah  enacts  legislation  that 
allows  full  compliance  with  the 
requirements  of  the  Federal  Act.  the 
Department  should  not  enter  into  a 
cooperative  agreement  on  Federal 
lands." 

Other  Information 

1.  Significance.  The  Department  of  the 
Interior  has  determined  that  this 
document  is  not  a  significant  rule  and 
does  not  require  a  regulatory  analysis 
under  Executive  Order  12044  and  43 
CFR  Part  14.  This  “Determination  of 
Significance"  document  prepared  by  the 
Office  of  Surface  Mining  concludes  that 
because  a  State/Federal  cooperative 
agreement  between  the  State  of  Utah 
and  the  Department  has  been  in  efiect 
for  quite  some  time,  the  modified 
agreement  in  question  does  not 
incorporate  any  changes  or  revisions 
which  would  impose  a  major  social 
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economic,  or  recordkeeping  burden  on 
any  level  of  Federal,  State,  or  local 
government  or  upon  industry.  This 
document  is  available  for  public 
inspection  in  the  DirectOT's  Office, 

Office  of  Surface  Mining,  Room  233, 

South  Interior  Building,  1951 
Constitution  Ave.,  NW.,  Washington, 

D.C.  20240. 

2.  Pursuant  to  section  702(d)  of  the 
Surface  Mining  Act,  adoption  of  this  rule 
is  a  part  of  the  Secretary’s 
implementation  of  the  Federal  Lands 
Program  and  is,  therefore,  exempt  from 
the  requirement  to  prepare  a  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)). 

3.  Because  of  the  delay  in  the 
publication  of  this  rule  and  the  necessity 
to  implement  the  provisions  of  the 
cooperative  agreement,  the  Department 
has  determined  that  good  cause  exists  to 
make  the  rule  effective  upon  the  date  of 
publication. 

Dated:  June  6. 1979. 

Cedi  D.  Andrus, 

Secretary, 

1.  Accordingly,  Title  30  CFR 
211.10(e)(2)  is  amended  as  follows: 

8211.10  Exploration  and  mMng  plans. 

*  «  *  *  • 

(e)  States  with  §  211.75(c) 
agreements.*  *  * 

(2)  Utah.  A  Federal  coal  lessee  in  the 
State  of  Utah  who  must  submit  a  mining 
plan  or  permit  under  both  State  and 
Federal  law  shall  submit  to  both  the 
State  Regulatory  Authority  and  the 
Denver  Regional  Office,  Office  of 
Surface  Mining,  in  lieu  of  the  submission 
required  in  this  section,  a  mining  plan  or 
revision  or  modiHcation  to  an  approved 
plan  containing  the  information  required 
by  or  necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to 
determine  compliance  with  the 
statutory,  regulatory  and  other 
requirements  identified  in  paragraph  Bl 
of  Article  IV  of  the  modified 
Cooperative  Agreement,  the  statement 
required  by  paragraph  B2  of  Article  IV 
of  the  modified  Cooperative  Agreement, 
and  the  information  required  by: 

(i)  Utah  Code  Ann.  1953,  as  amended, 
section  40-6-13; 

(ii)  Rule  M-6  of  the  Utah  Division  of 
Oil,  Gas  and  Mining,  except  the 
paragraph  following  (h)  due  to  the 
confidentiality  provision  which  is  not  in 
conformity  with  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977; 
and 

(iii)  30  CFR  211.10(c);  and 

(iv)  Any  final  action  by  the  State 
Re^atory  Authority  or  the  Secretary ' 
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with  respect  to  a  mining  plan  or  revision 
or  modification  submitted  for  approval 
shall  be  in  accordance  with  Article  IV  of 
the  modified  Cooperative  Agreement 
***** 

2. 30  CFR  211.77(b)  is  amended  as 
follows: 

8  211.77  States  wWi  coopeiative 
agreement 

***** 

(b)  Utah.  The  administration  and 
enforcement  of  reclamation 
requirements  c?  Federal  coal  leases  in 
Utah,  subject  to  this  Part  shall  be  done 
according  to  the  cooperative  agreement 
between  the  State  of  Utah  and  the 
Department  which  became  effective 
June  10, 1977,  as  modified  on  October  18, 
1978,  and  published  on  Jime  11, 1979. 

3.  The  State  of  Utah  and  the 
Department  enter  into  a  modified 
Cooperative  Agreement  to  designate  the 
State  of  Utah  as  the  principal  party  to 
administer  surface  coal  mining  and 
reclamation  operations  on  Federal 
leases  in  Utah  to  read  as  follows: 

Cooperative  Agreement  Between  the 
United  States  Department  of  the  Interior 
and  the  State  of  Utah  imder  Section 
S23(c)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L  95-87 
(hereinafter  referred  to  as  the  “Act”),  30 
U.S.C  1273(c),  between  the  State  of 
Utah,  acting  by  and  through  Scott  M. 
Matheson,  Governor  (hereinafter 
referred  to  as  the  Governor),  and  the 
United  States  Department  of  the 
Interior,  acting  by  and  through  the 
Secretary  of  the  Interior  (referred  to  as 
the  Secretary). 

Article  L  Purpose 

This  Cooperative  Agreement  provides 
for  a  cooperative  program  between  the 
United  States  Department  of  the  Interior 
and  the  State  of  Utah  with  respect  to 
regulation  of  surface  coal  mining  and 
redamation  operations  on  Federal  lands 
within  the  State  of  Utah.  The  basic 
purpose  of  this  Agreement  is  to  reduce 
duality  of  administration  and 
enforcenient  of  surface  reclamation 
requirements  by  providing  for  state 
relation  of  surface  coal  mining  and 
redamation  operations  on  Federal  lands 
within  the  State. 

Artide  II.  Effective  Date 

This  Cooperative  Agreement  is 
effective  follo%ving  signing  by  the 
Secretary  and  the  Governor,  approval 
by  the  Division  of  Oil,  Gas,  and  Mining 
of  the  Utah  Department  of  Natural 
Resources,  and  upon  final  publication  as 
rulemaking  in  the  Federal  Register.  This 
Cooperative  Agreement  shall  remain  in 
effect  until  terminated  as  provided  in 


Rules  and  Regulations  .  33649 


Article  K.  This  Cooperative  Agreement 
constitutes  a  modification  to,  an 
extension  of,  and  supercedes  that 
Cooperative  Agreement  published  at  42 
FR 18068,  effective  April  5, 1977, 30  CFR 
211.77(b). 

Artide  ID.  Requirements  for 
Cooperative  Agreement 

The  State  of  Utah  and  the  Secretary 
affirm  that  they  will  comply  with  all  of 
the  provisions  of  this  Cooperative 
Agreement  and  will  continue  to  meet  all 
the  conditions  and  requirements 
specified  in  this  Article. 

A.  Responsible  Administrative 
Agency.  The  Utah  Division  of  Oil  Gas, 
and  Mining  (hereinafter  referred  to  as 
the  “State  Regulatory  Authority”)  is,  and 
shall  continue  to  be,  the  sole  agency 
responsible  for  administering  tiiis 
Cooperative  Agreement  on  behalf  of  the 
Governor  on  Federal  lands  throughout 
the  State. 

B.  Authority  of  State  Agency.  The 
State  Regulatory  Authority  designated 
in  paragraph  A  of  this  Artide  has.  and 
shall  continue  to  have,  authority  ^der 
State  law  to  carry  out  this  Cooperative 
Agreement. 

C.  State  Reclamation  Law. 
Enforcement  of  the  environmental 
performance  standards  and  redamation 
requirements  of  Title  40  Chapter  8  Utah 
Code  Aimotated  1953  (as  amended),  and 
the  regulations  promulgated  pursuant 
thereto  as  set  forth  in  Appendix  A  of 
this  Cooperative  Agreement  will 
provide  protection  of  the  environment  at 
least  as  stringent  as  would  occur  under 
the  exclusive  application  of  the 
standards  and  procedures  set  forth  in 
the  Act  and  the  regulations  promulgated 
thereunder. 

D.  Effectiveness  of  State  Procedures. 
The  procedures  of  the  State  for 
enforcing  the  requirements  contained  in 
Appendix  A  are  and  shall  continue  to  be 
as  effective  as  the  procedures  of  the 
Department  of  the  Interior. 

&  Inspection  of  Mines.  The  Governor 
affirfns  that  the  State  will  inspect  all 
surface  coal  mining  operations  on 
Federal  lands  located  in  the  State,  in 
accordance  with  the  minimum  schedules 
in  Artide  V. 

F.  Enforcement  The  State  affirms  that 
it  will  enforce  the  requirements 
contained  in  ^pendix  A  in  a  manner 
that  ensures  effective  protection  of  the 
environment  and  public  health  and 
safety  consistent  with  the  requirements 
of  Article  VI  of  this  Agreement 

G.  Funds.  The  State  has  devoted  and 
will  continue  to  devote,  adequate  funds 
to  the  administration  and  enforcement 
of  the  requirements  contained  in 
Appendix  A  of  this  Cooperative 
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Agreement.  If  the  State  Regulatory 
Authority  complies  with  the  terms  of 
this  Agreement,  and  if  necessary  funds 
have  been  appropriated,  the  Secretary 
shall  reimburse  the  State  as  provided  in 
Section  705(c)  of  the  Act,  for  costs 
associated  with  carrying  out 
responsibilities  under  this  Cooperative 
Agreement.  Reimbursement  grants  shall 
be  made  at  least  on  an  annual  basis. 

The  Secretary  shall  advise  the  State 
Regulatory  Authority  within  a 
reasonable  period  of  time  after  the 
effective  date  of  this  modification  of  the 
amount  the  Federal  Government  would 
have  expended  if  the  State  had  not 
entered  into  this  Cooperative 
Agreement. 

H.  Reports  and  Records.  The  State 
Regulatory  Authority  shall  make  reports 
to  the  Secretary  containing  information 
respecting  its  compliance  with  the  terms 
of  this  Cooperative  Agreement,  as  the 
Secretary  shall  hnm  time  to  time 
require.  The  State  Regulatory  Authority 
and  the  Secretary  shall  exchange,  upon 
request,  information  developed  under 
the  Cooperative  Agreement. 

I.  Personnel.  The  State  Regulatory 
Authority  shall  have  the  necessary 
personnel  to  fully  implement  this 
Cooperative  Agreement  in  accordance 
with  the  provisions  of  the  Act. 

J.  Equipment  and  Laboratories.  The 
State  Regulatory  Authority  shall  have 
equipment,  laboratories,  and  facilities 
with  which  all  inspections, 
investigations,  studies,  tests,  and 
analyses,  can  be  performed  or 
determined,  and  which  are  necessary  to 
carry  out  the  requirements  of  the 
Cooperative  Agreement,  or  have  access 
to  such  facilities  and  personnel. 

Article  IV.  Mining  and  Reclamation 
Plans 

A.  State  and  Federal  laws  and 
regulations  require  the  operator  on 
Federal  lands  leased,  permitted,  or 
licensed  for  surface  coal  mining 
operations  to  receive  approval  from  the 
State  Regulatory  Authority  and  the 
Secretary  of  a  mining  plan  and  permit 
prior  to  conducting  operations. 

B.  Contents  of  Mining  Plans  and 
Permits.  The  State  of  Utah  by  its 
Governor  and  the  Secretary  agree,  and 
hereby  require  that  an  operator  on 
Federal  lands  shall  submit  an  identical 
federal  mining  and  reclamation  plan  and 
state  permit  application  which  shall  be 
in  the  form  required  by  the  State 
Regulatory  Authority  and  include  any 
supplemental  forms  required  by  the 
Secretary.  Such  plan  and  application 
shall  include  the  following  information: 

1.  The  information  required  by,  or 
necessary  for  the  State  Regulatory 


Authority  and  the  Secretary  to  make  a  - 
determination  of  compliance  with: 

a.  Utah  Code  Annotated  1953  as 
amended. 

b.  Mined  Land  Reclamation  General 
Rules  and  Regulations  and  Rules  of 
Practice  and  Procedure,  M-3,  and  coal 
mining  regulations  MC-715  et  seq. 

c.  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C  1201. 
et  seq.;  91  Stat  445)  and  the  regulations 
promulgated  pursuant  thereto,  to  the 
extent  it  is  not  otherwise  required  by  1 
(a)  and  (b)  above. 

d.  The  Mineral  Leasing  Act  of  1920,  as 
amended,  30  U.S.C.  181  et  seq.,  to  the 
extent  it  is  not  otherwise  required  by 
1(a).  1(b).  and  1(c)  above. 

e.  The  requirements  of  30  CFR  211.10. 

f.  Applicable  terms  and  conditions  of 
the  lease  or  license. 

g.  Applicable  requirements  of  other 
Federal  laws. 

2.  A  statement  certifying  that  identical 
copies  of  the  mining  and  reclamation 
plan  and  permit  application  have  been 
given  to  both  the  State  Regulatory 
Authority  and  the  Secretary. 

3.  The  State  Regulatory  Authority  and 
the  Office  of  Surface  Mining  on  behalf  of 
the  Secretary  shall  Jointly  review  and 
act  upon  each  mining  and  reclamation 
plan  and  permit  application,  or 
modifications  or  revisions  thereto,  in 
accordance  with  the  Protocol  attached 
hereto  and  incorporated  as  a  part  of  this 
Cooperative  Agr^ment.  The  parties 
may  review  and  mutually  revise  said 
Protocol  as  deemed  necessary  in 
accordance  with  the  terms  of  the 
Protocol,  Article  XI  of  this  Agreement  to 
the  contrary  notwithstanding.  Any 
revisions  to  the  Protocol  shall  become 
effective  upon  notice  published  in  the 
Federal  Register. 

4.  Any  final  approval  of  a  mining  and 
reclamation  plan  and  permit  application, 
or  modifications  or  re^sions  thereto,  by 
the  State  Regulatory  Authority  or  the 
Secretary  which  would  create  a  right  of 
appeal  by  an  aggrieved  person  shall  be 
mutually  acceptable  to  die  State 
Regulatory  Authority  and  the  Secretary, 
and  shall  be  concurrent.  When  acting 
upon  mining  and  reclamation  plans  and 
permits,  or  modification  or  revisions 
thereto,  the  State  Regulatory  Authority 
and  the  Secretary  agree  that  each  of 

-  them  will  not  approve  any  plan  and 
permit,  or  modification  or  revision 
thereto,  which  fails  to  comply  with  the 
requirements  of  the  laws  and 
regulations  listed  in  paragraph  1  of  this 
Article. 

5.  When  acting  upon  a  mine  plan,  the 
Secretary  reserves  the  ri^t  to  impose 
such  additional  conditions  or 
requirements  not  required  by  the  Act  or 


Appendix  A  of  this  Cooperative 
A^eement  which  are  authorized  or 
required  by  law  or  by  his  general 
authority  to  supervise  the  activities  of 
persons  on  Federal  lands. 

Article  V.  Inspections 

A.  The  State  Regulatory  Authority 
shall  inspect  without  prior  notice  to  the 
operator,  as  authorize  by  Utah  state* 
law  as  firequently  as  necessary,  but  at 
least  quarterly,  the  area  of  operations  as 
defined  by  the  approved  mining  and 
reclamation  plan,  the  permit  area  of  the 
applicable  state  permit,  and  any  other 
areas  outside  the  area  of  operations 
which  are  or  may  be  affected  by  the 
surface  coal  mining  and  reclamation 
operation  on  Federal  lands.  Such 
inspections  shall  be  conducted  for  the 
purpose  of  determining  whether  the 
operator  has  complied  with  all 
applicable  requirements  of  the  Act  and 
Appendix  A  hereof,  and  all 
environmental  and  reclamation 
requirements  of  approved  mining  and 
reclamation  plans  or  permits,  but  not  to 
determine  compliance  with 
development,  diligent  production  and 
resource  recovery  requirements 
established  under  the  Mineral  Leasing 
Act,  as  amended,  or  to  regulate  other 
activities  on  Federal  lands  not  subject  to 
the  Act. 

B.  The  State  Regulatory  Authority 
will,  subsequent  to  conducting  any 
inspection,  file  with  the  Secretary  a 
report  adequately  describing  (1)  the 
general  conditions  of  the  lands  under 
lease,  permit  or  license,  (2)  the  manner 
in  which  the  operations  are  being 
conducted,  and  (3)  whether  the  operator 
is  complying  with  applicable 
performance  and  reclamation 
requirements.  A  copy  of  this  inspection 
report  shall  be  furnished  to  the 
Secretary  in  accordance  with 
regulations  adopted  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act.  A  copy  of  this  report  shall  be 
furnished  to  the  operator,  upon  request 
and  shall  be  made  available  for  public 
inspection  during  normal  business  hours 
at  the  offices  of  the  State  Regulatory 
Authority  and  the  Office  of  Surface 
Mining. 

C.  For  the  purpose  of  evaluating  the 
manner  in  which  this  Coopertive 
Agreement  is  being  carried  out  and  to 
insure  that  performance  and 
reclamation  standards  are  being  met 
the  Secretary  may  conduct  inspections 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  and  shall 
provide  the  State  Regulatory  Authority 
with  a  copy  of  the  report.  Inspections  by 
the  Secretary  may  be  made  in 
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association  with  regular  inspections  by 
the  State. 

D.  The  Secretary  may  also  conduct 
inspections  to  determine  whether  the 
operator  is  complying  with  requirements 
which  are  unrelated  to  environmental 
protection  and  reclamation. 

E.  Personnel  of  the  State  and 

representatives  of  the  Secretary  shall  be 
mutually  available  to  serve  as  witnesses 
in  enforcement  actions  taken  by  either 
party.  ' 

Article  VL  Enforceniefit 

A.  If  the  State  Regulatory  Authority 
finds  any  conditions  or  practices,  or 
violations  of  the  Act,  die  requirements 
of  Appendix  A  hereof,  or  of  an  approved 
mining  and  reclamation  plan  or  permit 
which  would  authorize  the  issuance  of 
an  order  of  cessation  under  Section 
521(a)(2)  of  (he  Act,  the  State  Regulatory 
Authority  shall  immediately  exercise  the 
discretion  authorized  by  Section  40-8-6 
of  the  Utah  Code  Annotated  1953,  as 
amended,  to  suspend  the  license  of  an 
operator. 

B.  (1)  When,  during  any  inspection, 
any  representative  of  the  State 
Regulatory  Authority  determines  that 
any  operator  is  in  violation  of  the  Act, 
any  requirement  of  Appendix  A,  or  any 
requirement  of  an  approved  mining  and 
reclamation  plan  or  permit  but  such 
violation  would  not  require  an  action  in 
accordance  with  paragraph  A  of  this 
Article,  the  representative  shall  issue  a 
notice  and  abatement  schedule  to  the 
operator  consistent  with  and  pursuant  to 
Section  521(aH3)  of  the  Act 

(2)  When  a  notice  and  abatement 
schedule  have  been  issued  under  B(l)(b) 
of  this  Article  and  a  representative  of 
the  State  Regulatory  Authority 
determines  that  the  operator  has  failed 
to  abate  the  violation  within  the  time 
fixed  or  subsequently  extended 
consistent  with  Section  521(a)(3)  of  the 
Act,  the  representative  shall 
immediately  issue  an  order  consistent 
with  and  pursuant  to  Section  521(a)(3)  of 
the  Act. 

C.  For  the  purposes  of  implementing 
paragraphs  B  (1)  and  (2)  of  this  Article, 
the  Secretary  delegates  his  authority  to 
issue  notices  and  orders  pursuant  to 

§  521(a)(3)  of  the  Act  to  representatives 
of  the  State  Regulatory  Authority  who 
shall  each  be  identiHed  by  a  letter  of 
authorization  signed  by  the  Director  of 
the  Office  of  Surface  Mining.  Such 
letters  of  authorization  shall  be  rendered 
null  and  void  upon  the  termination  of 
this  Agreement  or  upon  revocation  by 
the  Director. 

D.  Appeals  or  requests  for  relief  fnxn 
any  action  taken  by  an  authorized 
representative  of  the  Secretary  acting  in 


his  capacity  as  the  Secretary's 
representative  pursuant  to  paragraphs  B 
(1)  or  (2)  of  this  Article  shall  be  Bled  in 
accordance  with  the  rules  of  procedure 
adopted  by  the  Secretary  (43  CFR  Part 
4). 

E.  The  State  shall  promptly  notify  the 
Secretary  of  all  violations  of  applicable 
laws,  relations,  orders,  approved 
mining  and  reclamation  plans  and 
permits  subject  to  the  Agreement  and  of 
all  actions  taken  with  respect  to  such 
violations. 

F.  This  Agreement  does  not  limit  the 
Secretary's  authority  to  seek 
cancellation  of  a  federal  coal  lease 
under  federal  laws  and  regulations,  or 
prevent  the  Secretary  from  taking 
appropriate  legal  or  other  actions  to 
correct  conditions  or  practices  that 
violate  federal  law  or  Appendix  A 
incorporated  into  feder^  law  as  a  part 
of  this  Cooperative  Agreement,  or  to 
suspend  or  revoke  the  right  to  conduct 
surface  coal  mining  operations  on 
federal  lands  in  acconlance  with  30  CFR 
211.72  or  assess  civil  penalties  in 
accordance  with  30  CSHR  211.78. 

G.  Failure  of  the  State  Regulatory 
Authority  to  enforce  approved  mining 
and  reclamation  plans,  permits,  and 
applicable  laws  and  standards  and 
regulations  in  accordance  with  this 
Agreement,  shall  be  grounds  for 
termination  of  this  Cooperative 
Agreement. 

Article  VII.  Bonds - 

A.  Amount  and  Responsibility.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  require  all  operators  on 
Federal  lands  to  submit  a  single  bond 
payable  to  both  the  United  States  and 
the  State  Regulatory  Authority.  Such 
bond  shall  be  of  sufficient  amount  to 
comply  with  the  requirements  of  both 
State  and  Federal  law  and  shall  be 
conditioned  upon  compliance  with  all 
applicable  requirements  of  Federal  law 
and  Appendix  A  hereof. 

B.  Notification.  Prior  to  releasing  the 
operator  frt>m  his  obligations  under  die 
bond  required  by  State  law  for  federal 
lands,  the  State  Regulatory  Authority 
shall  consult  with  and  obtain  the  advice 
and  consent  of  the  Secretary. 

C.  Release  of  Bond.  The  State 
Regulatory  Authority  shall  hold  the 
operator  responsible  and  liable  for 
successful  reclamation  as  required  by 
the  State  law. 

D.  Either  the  State  Regulatory 
Authority  or  the  Secretary  may  forfeit 
the  bond  under  State  or  Federal  law. 


Article  Vm.  Opportunity  To  Comply 
With  Cooperative  Agreement 

The  Secpetary  may,  in  his  sole 
discretion,  and  without  instituting  or 
commencing  proceedings  for  withdrawal 
of  approval  of  the  Cooperative 
Agreement,  notify  the  State  Regulatory 
Authority  that  it  has  failed  to  comply 
with  the  provisions  of  the  Cooperative 
Agreement.  The  Secretary  shall  specify 
how  the  State  has  failed  to  comply  and 
shall  specify  and  state  the  period  of  timq 
within  whi(^  the  defects  in 
administration  shall  be  remedied  and 
satisfactory  evidence  presented  to  him 
that  the  State  remedied  the  defects  in 
administration  and  is  in  compliance 
with  and  has  met  the  requirements  of 
the  Secretary.  The  p>eriod  of  time 
specified  shall  not  be  less  than  30  days. 
Upon  failure  of  the  State  Regulatory 
Authority  to  meet  the  requirements  of 
the  Secretary  within  the  time  specified, 
the  Secretary  may  institute  proceedings 
for  withdrawal  of  approval  of  the 
Cooperative  Agreement  as  set  forth  in 
Article  IX. 

Article  IX.  Tennination  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
terminated  as  follows: 

A.  Termination  by  the  State.  The 
Cooperative  Agreement  may  be 
terminated  by  the  State  upon  written 
notice  to  the  Secretary,  specifying  the 
date  upon  which  the  Cooperative 
Agreement  shall  be  terminated,  but 
which  date  of  termination  shall  not  be 
less  than  90  days  from  the  date  of  the 
notice. 

B.  Termination  by  the  Secretary.  The 
Cooperative  Agreement  may  be 
terminated  by  the  Secretary  pursuant  to 
paragraphs  D,  E,  and  F  of  this  Article 
whenever  the  Secretary  finds,  after 
giving  due  notice  to  the  State  Regulatory 
Authority  and  affording  the  State 
Regulatory  Authority  an  opportunity  for 
a  hearing: 

1.  That  the  State  Regulatory  Authority 
has  failed  to  comply  substantially  with  a 
provision  of  this  Cooperative 
Agreement;  or 

2.  That  the  State  Regulatory  Authority 
has  failed  to  comply  with  any  assurance 
given  by  the  State  upon  which  this 
Cooperative  Agreement  is  based,  or  any 
conation  or  requirement  which  is 
specified  in  Article  III. 

C.  Termination  by  Operation  of  Law. 
This  Cooperative  Agreement  shall 
terminate  by  operation  of  law  under  any 
of  the  following  circumstances: 

1.  When  no  longer  authorized  by 
Federal  laws  and  regulations  or  Utah 
laws  and  regulations; 
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2.  When  a  State  program  is  finally 
disapproved,  pursuant  to  Section  503  of 
the  Act. 

3.  Within  120  days  of  the  approval  of  a 
permanent  State  program  pursuant  to 

§  503  of  the  Act. 

4.  Following  promulgation  of  a  Federal 
lands  program  pursuant  to  Section 
523(a]  of  Uie  Act  in  the  event  the 
Secretary  determines  in  writing  that  the 
State  Regulatory  Authority  lacks  the 
necessary  personnel,  legal  authority,  or 
funding  to  fully  implement  the  Federal 
lands  program  in  accordance  with  the 
provisions  of  the  Act. 

D.  Notice  of  Proposed  Termination. 
Whenever  the  Secretary  proposes  to 
terminate  the  Cooperative  Agreement  he 
shall: 

1.  Give  written  notice  to  the  Governor 
and  to  the  State  Regulatory  Authority 
specified  in  Article  III. 

2.  Specify  and  set  out  in  the  written 
notice  the  grounds  upon  which  he 
proposes  to  terminate  this  Cooperative 
Agreement. 

3.  The  Secretary  shall  also  publish  a 
notice  in  the  Federal  Register  containing 
items  1  and  2  of  this  paragraph,  and 
specifying  a  minimum  30  days  for 
comment  by  interested  persons. 

E.  Opportunity  for  Hearing.  Whenever 
the  Secretary  proposes  to  terminate  this 
Cooperative  Agreement  pursuant  to 
paragraph  B  hereof,  in  addition  to  the 
notice  required  by  paragraph  D,  he  shall: 

1.  Specify  in  the  notices  required  by 
paragraph  D  the  date  and  place  where 
the  State  will  be  afforded  an  opportunity 
for  hearing  and  to  show  cause  why  this 
Cooperative  Agreement  should  not  be 
terminated  by  the  Secretary.  The  date  of 
such  hearing  shall  be  not  less  than  30 
days  from  the  date  of  the  publication  in 
the  Federal  Register,  and  the  place  shall 
be  in  the  State. 

2.  Within  thirty  (30)  days  of  the  date 
of  the  written  notice  specifying  the  date 
of  the  hearing,  the  State  shall  file  a 
written  notice  with  the  Secretary  stating 
whether  or  not  it  will  appear  and 
participate  in  the  hearing.  The  notice 
shall  specify  the  issues  and  groimds 
specified  by  the  Secretary  for 
termination  which  the  State  %vill  oppose 
or  contest  and  a  statement  of  its  reasons 
and  grounds  for  opposing  or  contesting. 
Failure  to  file  a  written  notice  in  the 
Office  of  the  Secretary  within  thirty  (30) 
days  shall  constitute  a  waiver  of  the 
opportunity  for  hearing,  but  the  State 
may  present  or  submit  before  the  time 
fixed  for  the  hearing  written  arguments 
and  reasons  why  the  Cooperative 
Agreement  should  not  be  terminated, 
and  within  the  discretion  of  the 
Secretary  may  be  permitted  to  appear 
and  confer  in  person  and  present  oral  or 


written  statements,  and  other 
documents  relative  to  the  proposed 
termination. 

3.  The  hearing  will  be  conducted  by 
the  Secretary.  A  record  shall  be  made  of 
the  hearing  and  the  State  shall  be 
entitled  to  obtain  a  copy  of  the 
transcript.  The  State  shall  be  entitled  to 
have  legal  and  technical  and  other 
representatives  present  at  the  hearing  or 
conference,  and  may  present,  either 
orally  or  in  writing,  evidence, 
information,  testimony,  documents, 
records,  and  materials  as  may  be 
relevant  and  material  to  the  issues 
involved. 

F.  Notice  of  Withdrawal  of  Approval 
of  Cooperative  Agreement. 

1.  After  a  hearing  has  been  held  with 
respect  to  a  proposed  termination  of  this 
Agreement  under  paragraph  B  of  this 
Article,  or  the  right  to  a  hearing  has 
been  waived  or  forfeited  by  the  State, 
the  Secretary,  after  consideration  of  the 
evidence,  information,  testimony,  and 
arguments  presented  to  him  shall  advise 
the  State  of  his  decision.  If  the  Secretary 
determines  to  withdraw  approval  of  this 
Cooperative  Agreement,  he  shall  notify 
the  State  Regxilatory  Authority  of  his 
intended  withdrawal  of  approval  of  the 
Cooperative  Agreement,  and  afford  the 
State  an  opportunity  to  present  evidence 
satisfactory  to  the  Secretary  that  the 
State  has  remedied  the  specified  defects 
in  its  administration  of  this  Cooperative 
Agreement.  The  Secretary  shall  state  the 
period  of  time  within  which  the  defects 
in  administration  shall  be  remedied  and 
satisfactory  evidence  presented  to  him, 
and  upon  failure  of  the  State  to  do  so 
within  the  time  stated,  the  Secretary 
may  thereupon  withdraw  his  approval 
of  the  Cooperative  Agreement  without 
any  further  opportunity  afforded  to  the 
State  for  a  hearing. 

2.  After  the  close  of  the  comment 
period  required  by  paragraph  D.  3.  of 
this  Article  with  respect  to  a  proposal  to 
terminate  this  Cooperative  A^eement 
pursuant  to  paragraph  C  of  this  Article, 
the  Secretary  shall  consider  the 
comments  received  and  after  a  review  of 
the  questions  of  law  presented,  shall 
publish  n^ce  of  final  action,  either 
terminating  the  Cooperative  Agreement 
or  withdrawing  the  proposed 
termination,  and  stating  his  reasons 
therefor. 

G.  Nothing  in  this  Article  shall  be 
construed  as  a  waiver  of  any  right  the 
State  Regulatory  Authority  may  have  to 
seek  judicial  review  of  any  decision  by 
the  Secretary  to  terminate  this 
Cooperative  Agreement. 


Article  X.  Reinstatement  of  Cooperative 
Agreement 

If  this  Cooperative  Agreement  has 
been  terminated,  it  may  be  reinstated 
upon  application  by  the  State  and  upon 
giving  evidence  satisfactory  to  the 
Secretary  that  the  State  can  and  will 
comply  with  all  the  provisions  of  the 
Cooperative  Agreement,  and  has 
remedied  all  defects  in  administration 
for  which  this  Cooperative  Agreement 
was  terminated. 

Article  XI.  Amendments  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
amended  by.  mutual  agreement  of  the 
Governor  and  Secretary.  An  amendment 
proposed  by  one  party  shall  be 
submitted  to  the  other  with  a  statement 
of  the  reasons  for  such  proposed 
amendment.  The  party  to  wl}om  the 
proposed  amendment  is  submitted  shall 
signify  its  acceptance  or  rejection  of  the 
proposed  amendment,  and  if  rejected 
shall  state  the  reasons  for  rejection.  If 
accepted,  the  amendment  shall  be 
adopted  after  rulemaking. 

Article  XU.  Changes  in  State  or  Federal 
Standards 

The  Secretary  of  the  Interior  and/or 
the  State  of  Utah  may  from  time  to  time 
revise  and  promulgate  new  or  revised 
performance  or  reclamation 
requirements  or  enforcement  and 
administration  procedures.  The 
Secretary  and  the  Governor  shall 
immediately  inform  the  other  of  any 
final  changes  in  their  respective  laws  or 
regulations.  Each  party  shall,  if  it 
determines  it  to  be  necessary  to  keep 
this  Cooperative  Agreement  in  force, 
change  or  revise  its  respective  laws  or 
regulations.  For  changes  which  may  be 
accomplished  by  rulemaking,  each  party 
shall  have  6  months  in  which  to  make 
such  changes.  For  changes  which 
require  legislative  authorization,  the 
State  has  until  the  close  of  its  next 
legislative  session  at  which  such 
legislation  can  be  considered  in  which 
to  make  the  changes.  If  changes  which 
are  necessary  for  the  State  to  have 
authority  to  administer  and  enforce 
Federal  requirements  are  not  made,  then 
the  termination  provision  of  Article  IX 
may  be  invoked. 

Article  Xm.  Conflict  of  Interest 

The  State  Regulatory  Authority  shall 
require  its  employees  to  comply  with  the 
requirements  of  30  CFR  705. 

Article  XIV.  Exchange  of  Information 

A.  Organizational  and  Functional 
Statement  The  State  Regulatory  ■ . 
Authority  and  the  Secretary  shall  advise 
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each  other  of  the  organization,  structure, 
functions,  and  duties  of  the  offices, 
departments,  divisions,  and  persons 
within  their  organizations.  Each  shall 
promptly  advise  the  other  in  writing  of 
changes  in  personnel,  officials,  heads  of 
a  department  or  division,  or  a  change  in 
the  functions  or  duties  of  persons 
occupying  the  principal  offices  within 
the  organization.  The  State  Regulatory 
Authority  and  the  Secretary  shall  advise 
each  other  in  writing  of  the  location  of 
its  various  offices,  telephone  numbers, 
addresses,  and  the  names,  location, 
telephone  numbers  of  their  respective 
mine  inspectors  and  the  area  within  the 
State  for  which  such  inspectors  are 
responsible,  and  of  any  changes  in  such. 

B.  Laws.  Rules  and  Regulations.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  provide  each  other  with 
copies  of  their  respective  laws,  rules  and 
regulations  and  standards  pertaining  to 
the  enforcement  and  administration  of 
this  Cooperative  Agreement  and 
promptly  furnish  copies  of  any  final 
revision  of  such  laws,  rules,  regulations 
and  standards  when  the  revision 
becomes  effective. 

Article  XV.  Reservation  of  Rights 

This  Cooperative  Agreement  shall  hot 
be  construed  as  waiving  or  preventing 
the  assertion  of  any  rights  the  State  of 
Utah  and  the  Secretary  may  have  under 
the  Mineral  Leasing  Act  as  amended, 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  the  Constitution  of  the  United 
States,  the  Constitution  of  the  State  or 
State  laws,  nor  shall  this  Agreement  be 
construed  so  as  to  result  in  the  transfer 
of' the  Secretary's  duties  under  sections 
2(a),  2(b],  and  2(a)(B)  of  the  Federal 
Mineral  Leasing  Act,  as  amended,  or  his 
duty  to  approve  mine  plans,  or  his 
responsibilities  with  respect  to  the 
designation  of  Federal  lands  as 
unsuitable  for  mining  in  accordance 
with  Section  52Z.of  the  Act  or  to 
regulate  other  activities  taking  place  on 
Federal  lands. 

Article  XVI.  Definitions 

Terms  and  phraMS  used  in  this 
Agreement  which  are  defined  in  30  CFR 
Part  710  shall  be  given  the  meaningsr  set 
forth  in  said  definitions. 

Dated:  October  20. 1078. 

Scott  M.  Matheson 
.  Governor  of  Utah. 


Dated:  October  20. 1978w 
Cleaon  Feight 

Director,  Division  of  Oil,  Gas.  and  Mining. 

Dated:  October  18. 1978. 

Cedi  D.  Andrus, 

Secretary  of  the  Interior. 

Append  A 

This  Appendix  A  identifies  the  laws 
of  the  State  of  Utah  and  the  regulations 
of  the  State  Regulatory  Authority  which 
are  incorporated  into  the  1978  Federal- 
State  Cooperative  Agreement  between 
the  State  of  Utah  and  the  Secretary  of 
the  Interior  pursuant  to  Article  Iff.  C.  of 
said  Cooperative  Agreement  This 
Appendix  is  approved  as  part  of  the 
C^perative  A^ement  The 
requirements  contained  in  the  laws  and 
regulations  identified  in  this  Appendix 
shall  be  applicable  to  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  in  accordance  with  the 
terms  of  the  Cooperative  Agreement 
Included  in  this  Appendix  are: 

1.  Laws  of  the  State  of  Utah: 

(a)  The  provisions  of  the  Utah  Mined 
Land  Reclamation  Act  Title  40,  Chapter 
8,  Utah  Code  Annotated,  1953,  as 
amended,  which  are  specifically 
identified  in  (i)-(xxiii)  hereof: 

(i)  §  40-^1. 

(ii)  S  40-8-2. 

(iii)  S  40-8-3. 

(iv)  §  40-8-4,  provided,  however,  that 
the  500-ton  per  year  exclusion  contained 
.  in  the  definition  of  “mining  operations” 
shall  not  be  included  in  Appendix  A  and 
shall  not  apply  on  Federal  lands. 

(v)  §  40-«-5. 

(vi)  S  40-8-6,  provided,  however,  that 
the  500-ton  per  year  exclusion  contained 
in  the  definition  of  “mining  operations” 
shall  not  be  included  in  Appendix  A  and 
shall  not  apply  on  Federal  lands. 

(vii)  §  40-8-7(1),  provided,  however, 
that  with  respect  to  the  application  of 
subsection  (l)(e)  any  bond  applicable  to 
the  performance  of  duties  on  or  affecting 
Federal  lands  shall  conform  to  the 
requirements  of  Article  VII  of  this 
Cooperative  Agreement  in  addition  to 
the  requirements  of  state  law. 

(viu)  §  40-8-8(1),  (2).  and  (3). 

(ix)  §  40-8-9,  provided,  however,  that 
this  section  shall  be  limited  to  actions 
taken  by  the  State  Regulatory  Authority 
under  state  law  pursuant  to  this 
Cooperative  Ag^ment  and  nothing  in 
this  section  or  in  this  Cooperative 
Agreement  shall  be  construed  so  as  to 
create  jurisdiction  in  a  state  court  over 
actions  taken  by  or  pursuant  to 
authority  delegated  by  the  Secretary, 


including  the  denial  or  approval  of 
mining  i^ans. 

(x)  §  40-8-10.  provided,  however  that 
this  section  shaU  be  limited  to  actions 
taken  by  the  State  Regulatory  AuUuMfty 
under  state  law  pursuant  to  this 
Cooperative  Agreement  and  nothing  In 
this  section  or  in  this  Cooperative 
Agreement  shall  be  construed  so  as  to 
govern  actions  taken  by  or  pursuant  to 
authority  delegated  by  the  ^cretary.' 
including  the  denial  or  approval  of 
mining  plans. 

(xi)  §  40-8-11. 

(xii)  S  40-8-12. 

(xiii)  S  40-8-13(1),  (3).  (4),  provided, 
however,  that  the  "one  time  only” 
publication  requirement  relating  to  a 
“tentative  decision"  on  a  proposed 
agency  action  to  approve  a  mining 
operation  is  not  incorporated  into  this 
Appendix  and  shall  not  apply  to  Federal 
lands. 

(xiv)  §  40-8-14,  provided,  however, 
that  any  cash  or  securities  posted  in  lieu 
of  bond  under  this  section  conform  to 
the  requirements  of  Article  VIl  of  this 
Cooperative  Agreement  and  applicable 
requirements  of  federal  law;  and 
provided,  further'  that  any  bond 
applicable  to  the  performance  of  duties 
on  or  affecting  federal  lands  may  be 
released  only  bn  consent  of  the 
Secretary  in  accordance  with  Article  Vn 
of  this  Cooperative  Agreement;  and  also 
provided  further  that  the  bond  may  also 
be  forfeited  by  the  Secretary  under 
federal  law  pursuant  to  Article  Vn  of 
this  Cooperative  Agreement. 

(xv)  §  40-8-15. 

(xvi)  §  40-8-16(2),  (3),  and  (4). 

(xvii)  §  40-8-17. 

(xviii)  S  40-8-18. 

(xix)  §  40-8-19. 

(xx)  S  40-8-20. 

(xxi)  §  40-8-21. 

(xxii)  S  40-8-22. 

(xxiii)  S  40-8-23. 

2.  Rules  and  Regulations  of  the  Utah 
Board  of  Oil,  Gas,  and  Mining,  Division 
of  Oil,  Gas,  and  Mining  including  the 
amendments  approved  as  Surface 
Mining  Reclamation  and  Enforcement 
Provisions  for  coal  adopted  on  May  25, 
1978,  except: 

(i)  The  preamble  of  the  rules  pp.  66-67. 

(ii)  M-3  The  paragraph  following  (h) 
due  to  the  confidentiality  portion  which 
is  not  in  conformity  with  the  Act 

(iii) M-4. 

Protocol  for  Cooperative  Review  of 
Mining  and  Reclamation  Plans  for 
Surface  Coal  Mining  and  Reclamation 
Operations  on  Federal  Lands 

I.  Purpose.  This  Protocol  is  intended 
by  the  Utah  Division  of  Oil  Gas,  and 
Mining  (hereinafter  the  “State 


I 
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Regulatory  Authority"]  and  the 
Samtary  to  aatabliah  procedural 
goTuming  die  oonduct  of  the  leipectiTe 
Interior  agendei  and  tine  State 
Regulatory  Authority  regarding  the 
coordinated  review  of  mining  and 
reclamation  plans,  or  modificationi  or 
revisions  thereto  for  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  pursuant  to.  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 

Pub.  L  95-87  (hereinafter  referred  to  as 
the  "Act”).  These  procedures  are 
intended  to  implement  the  requirements 
of  Article  FV  of  the  State/Federal 
Cooperative  Agreement  (hereinafter 
referred  to  as  "Cooperative  Agreement”) 
between  the  State  of  Utah  by  its 
Governor  and  the  Secretary  dated 

,  1978,  and  are  incorporated  therein 
and  made  a  part  thereof. 

II.  Procedures.  1.  Operators  shall  be 
required  to  submit  identical  copies  of 
mining  and  reclamation  plans  and 
permit  applications,  or  modifications  or 
revisions  thereto,  to  both  the  State 
Regulatory  Authority  and  the  Regional 
Director,  Denver  Region,  Office  of 
Surface  Mining.  The  number  of  copies 
submitted  to  the  State  Regulatory 
Authority  and  the  Regional  Director 
shall  be  specified  by  regulation  by  each 
agency  and  may  be  changed  according 
to  need. 

2.  The  State  Regulatory  Authority  will 
be  the  point  of  intact  for  operators 
regarding  matters  subject  to  the 
requirements  of  the  Act  and  Appendix  A 
of  the  Cooperative  Agreement 
Following  the  initial  submission  of  the 
mining  plan  and  permit  application,  all 
correspondence  from  the  State 
Regulatory  Authority  and  the  Secretary 
regarding  matters  subject  to  the 
requirements  of  the  Act  and  Appendix  A 
of  the  Cooperative  Agreement  will  be 
coordinated  and  sent  fix)m  the  State 
Regulatory  Authority  on  behalf  of  both. ' 
Interior  agencies  wifi  not  independently 
initiate  contacts  'with  operators 
regarding  the  completeness  or 
deficiencies  of  plans  and  applications 
with  respect  to  matters  whidi  are 
properly  within  the  jurisdiction  of  a 
State  Regulatory  Authority  under  the 
Act,  provided  that  any  matters  of 
concern  raised  on  behalf  of  the 
Secretary  are  adequately  addressed  by 
the  State  Regrilatory  Authority  in 
accordance  with  the  provisions  of  this 
Protocol. 

3.  The  Office  of  Surface  Mining  %vill 
coordinate  all  activities  relative  to  the 
review  of  mining  plans  and  permit 
applications  for  all  concerned  Interior 
agencies  and  will  act  as  the  point  of 
contact  for  communications  between  the 


State  Regulatory  Authority  and  the 
Department  of  the  Interior. 

4.  Review  and  evaluation  of  each 
mining  plan  and  permit  application,  or 
modifications  or  revisions  thereto,  and 
the  data  or  documentation  submitted  fas 
support  thereof,  will  be  conducted 
independently,  but  concurrently,  by  the 
State  Regulatory  Authority  and  the 
respective  Interior  agencies  having 
responsibility  for  review  of  mine  plans. 
During  such  review  and  evaluation,  the 
staffs  of  the  State  Regulatory  Authority 
and  each  Interior  agency  %vill  coordinate 
their  respective  activities  through  the 
Office  of  Surface  Mining  by  informal 
contacts  as  appropriate. 

5.  Based  upon  the  coordinated  review, 
the  State  Re^atory  Authority  will  draft 
a  response  letter  to  the  operator 
outlining  the  status  of  the  completeness  ~ 
and  deficiencies  of  the  plan  and 
application  with  respect  to  the 
requirements  of  the  Act  and  Appendix  A 
to  the  Cooperative  Agreement  Such 
draft  letter  will  be  sent  to  the  Denver 
regional  office.  Office  of  Surface  Mining, 
within  60  days  of  receipt  of  the  plan  and 
application.  Hie  Office  of  Surface 
Mining  will  coordinate  review  of  the 
draft  letter  on  behalf  of  Interior 
agencies.  The  Office  of  Surface  Mining 
will  communicate  to  the  State 
Regulatory  Authority  within  a 
reasonable  time  any  proposed  additions 
or  modifications  to  the  letter.  If  any  such 
proposed  additions  or  modifications  are 
objected  to  by  the  State  Regulatory 
Authority,  a  meeting  will  be  held 
between  the  Regional  Director,  Office  of 
Surface  Mining,  and  the  State 
Regulatory  Authority  to  resolve  the 
specified  objections.  If  the  Regional 
Director  and  the  State  Regulatory 
Authority  cannot  resolve  such 
objections,  the  State  Regulatory 
Authority  and  the  Regional  Director 
shall  summarize  their  disagreement  in 
writing  and  request  a  meeting  with  the 
Director,  Office  of  Surface  Mining,  and 
such  other  representative  of  the 
Secretary  as  may  be  appropriate,  to 
discuss  a  resolution  of  such  objections. 
Following  the  resolution  of  such 
objections  or  in  the  absence  of  any  such 
objections,  the  draft  letter  will  be 
revised  to  incorporate  the  language 
proposed  by  the  Office  of  Surface 
Mining  and  sent  to  the  operator  by  the 
State  Regulatory  Authority,  %vith  a  copy 
to  the  Regional  Director.  Office  of 
Surface  Mining. 

6.  The  Secretary  may  at  his  discretion 
incorporate  into  the  draft  letter  any 
matters  related  to  mining  plan  review 
and  approval  which  are  not  within  the 
jurisdiction  of  the  State  Regulatory 
Authority  and  which  the  Secretary  is 


required  to  address  under  any  federal 
statute  or  regulation  other  than  the  Act 
The  State  Regulatory  Authority  agrees 
to  inoorporate  such  matters  into  the 
draft  at  the  Secretary’s  request  Failure 
to  hioorporate  such  matters  into  the 
draft  letter  shall  not  deprive  the 
Secretary  of  the  right  to  contact  an 
curator  directly  regarding  such  matters. 
Whenever  written  communications 
regarding  such  matters  are  made 
dii^tly  between  an  Interior  agency  and 
an  operator,  the  State  Regulatory 
Authority  shall  be  supplied  with  a  copy. 

7.  The  Secreteuy,  acting  by  and 
through  the  Office  of  Surface  Mining, 
will  be  given  an  opportunity  to  review 
and  propose  additions  or  modifications 
to  all  substantive  written 
correspondence  from  the  State 
Regulatory  Authority  in  accordance 
with  paragraph  5  hereof. 

8.  ^pies  of  all  written 
communications,  data,  documents,  or 
other  information  received  by  the  State 
Regulatory  Authority  frx>m  operators 
will  be  forwarded  to  the  Office  of 
Surface  Mining  by  the  State  Regulatory 
Authority  or  sent  directly  to  the  Office 
of  Surface  Mining  by  the  operator  when 
requested  to  do  so  by  the  State 
Re^atory  Authority. 

9. *  The  Secretary  and  the  State 
Regulatory  Authority  agree  to  inform 
each  other  of  any  communciations 
received  from  the  operator  regarding 
any  matter  subject  to  this  Protocol. 

10.  Either  the  Secretary  or  the  State 
Regulatory  Authority  may  request  and 
schedule  meetings  with  the  operator  or 
site  inspections.  No  meeting  with  the 
operator  or  site  inspection  will  be 
scheduled  by  either  the  Secretary  or  the 
State  Regulatory  Authority  without 
adequate  advance  notice  to  the  other 
party  and  an  opportunity  to  participate. 

11.  Upon  receipt  of  a  mining  and 
reclamation  plan  and  permit  application, 
or  major  modification  or  revision 
thereto,  the  State  Regulatory  Authority 
and  the  Office  of  Surface  Mining  will  * 
designate  an  Environmental  Impact 
Statement  team  and  coordinate  the 
drafting  of  an  Environmmital 
Assessment  or  Environmental  Impact 
Statement  which  will  comply  with  the 
National  Environmental  Policy  Act  and 
any  applicable  requirements  of  State 
law.  It  is  understood  and  agreed  by  the 
parties  that  no  formal,  final  action 
regarding  approval  or  disapproval  of  • 
any  pending  plan  and  permit  may  be 
taken  by  either  party  until  said 
requirement  of  law  is  met  In  addition, 
the  State  Regulatory  Authority  shall 
take  action  as  is  necessary  to  prevent 
approval  of  the  application  by  default 
under  State  law. 
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12.  Upon  completion  of  review  and 
evaluation  of  the  plan  and  application, 
or  modifications  or  revisions  thereto,  by 
the  State  Regulatory  Authority,  the  State 
Regulatory  Authority  shall  notify  the 
Regional  Director,  Office  of  Surface 
Mining,  of  any  proposed  action  to  be 
taken  regarding  approval  or 
disapproval,  including  any  proposed 
specid  conditions  or  stip^ations.  After 
receipt  of  concurrence  with  any  such 
action  from  the  respective  Interior 
agencies  with  responsibilities  for  the 
review  of  mining  plans  under  any 
Federal  statute  or  regulation  other  than 
the  Act  and  upon  concurrence  with  any 
such  action  by  the  Regional  Director  for 
the  Office  of  Surface  Mining,  and 
following  completion  of  any  procedures 
referenced  in  paragraph  11  hereof,  a 
joint  recommendation  by  the  Regional 
Director,  Office  of  Surface  Mining,  on 
behalf  of  all  Interior  agencies  and  the 
State  Regulatory  Authority  will  be 
forwarded  to  the  Secretary  or  his 
authorized  delegee  for  final  action.  If  the 
Regional  Director  and  the  State 
R^ulatory  Authority  cannot  agree  upon 
su^  a  recommendation,  the  State 
Regulatory  Authority  and  the  Regional 
Director  shall  summarize  their 
disagreement  in  writing  and  request  a 
meeting  with  the  Director,  Office  of 
Surface  Mining,  and  such  other 
representatives  of  the  Secretary  as  may 
be  appropriate,  to  discuss  what  frnal 
action  may  be  appropriate  under  the 
circumstances  of  the  case.  If  the  State 
Regulatory  Authority  approves  the 
mining  and  reclamation  plan  or  permit 
or  request  for  amendment  in  whole  or  in 
part,  it  shall  condition  any  approval  on 
obtaining  approval  of  the  plan,  permit  or 
amendment  from  the  Secretary  so  that 
mining  cannot  commence  on  Federal 
lands  until  the  Secretary  approves  the 
mining  and  reclamation  plan. 

13.  Any  final  approval  of  the  mining 
plan  and  permit,  or  modifications  or 
revisions  thereto,  by  the  part  >s  which 
will  create  a  right  of  appeal  Dy  any 
aggrieved  person  shall  not  be  complete 
until  the  document  recording  such  action 
is  signed  by  both  the  Secretafy  (or  his 
authorized  delegee)  and  the  authorized 
representative  of  the  State  Regiilatory 
Authority. 

III.  Interpretation,  (a)  This  Protocol 
shall  be  construed  so  as  to  give  effect  to 
the  intent  of  the  parties  as  set  out  in  the 
Cooperative  Agreement  of  which  this  is 
a  part.  Any  words  or  phrases  used  in 
this  protocol  shall  be  defined  in 
accordance  with  Article  XVI  of  said 
Agreement. 

(b)  If  any  question  of  legal 
interpretation  is  raised  by  either  party 
with  respect  to  any  matter  subject  to 


this  Protocol,  both  the  State  Regulatory 
Authority  and  the  Secretary  shall  defer 
to  the  opinion  of  the  State  Attorney 
General  where  interpretations  of  State 
law  or  regulations  are  involved,  and  to 
opinions  of  the  Solicitor  of  the 
Department  of  Interior  where 
interpretations  of  Federal  law  or 
regulations  are  involved. 

IV.  Revisions  to  Protocol  As  a  part  of 
the  Cooperative  Agreement  referenced 
in  Part  I  hereof,  this  Protocol  may  be 
revised  at  any  time  during  the  duration 
of  said  Cooperative  Agreement  with  the 
consent  of  ^e  appropriate  officer  of  the 
State  Regulatory  Authority  and  the 
Regional  Director.  Such  revision  shall 
become  effective  upon  publication  in  the 
Federal  Register. 

Dated:  October  20, 1978. 

Scott  M.  Matheson, 

Governor  of  Utah, 

Dated:  October  20, 1978. 

Cleon  Feight, 

Dilator,  Division  of  Oil,  Gas,  and  Mining. 

Dated:  October  18, 1978. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 

[FR  Doc  7S-1B122  Filed  S-e-TB:  S45  am] 
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30  CFR  Part  211 

Regulation  of  Coal  Mining  on  Federal 
Lands  in  Wyoming;  Federal/State 
Cooperative  Agreement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and 
Geological  Survey.  Interior. 
action:  Final  rule. 

SUMMARY:  This  final  rule  completes  the 
approval  and  promulgation  of  a  Federal/ 
State  cooperative  agreement  between 
the  Department  of  the  Interior  and  the 
State  of  Wyoming  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in 
Wyoming. 

EFFECTIVE  DATE.’  June  11. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Crane,  Regional  Director,  Region 
V,  Office  of  Surface  Mining,  1823  Stout  • 
Street,  Denver,  Colorado  80202,  (303) 
837-5421. 

SUPPLEMENTARY  INFORMATION:  This 
cooperative  agreement  modifies  the 
prior  cooperative  agreement  (30  CFR 
211.77(a))  in  accordance  with  the 
requirements  of  section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (Pub.  L  95-87),  "Surface 
Mining  Act,"  and  §  211.75(b)  and  (c)  of 
Title  30  CFR.  This  cooperative 
agreement  was  published  as  a  proposed 


rule  on  March  5. 1979  (44  FR 12052).  This 
agreement  establishes  conditions  for 
State  regulation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands,  and  requirements  for  such 
operations  on  Federal  lands  including 
but  not  limited  to  (1),  the  adoption  of 
State  statutes  and  amended  regulations 
containing  new  environmental 
protection  standards  and  reclamation 
requirements  applicable  to  surface  coal 
mining  and  reclamation  operations  as 
substantive  Federal  law  enforceable  by 
the  State  and  the  United  Statel:  (2)  the 
requirement  that  the  State  Regulatory 
authority  exercise  State  enforcement 
powers  on  Federal  lands  so  as  to 
achieve  results  consistent  with  those 
which  would  be  achieved  by  Federal 
enforcement  pursuant  to  section  521  of 
the  Surface  Mining  Act;  (3)  the  creation 
of  procedures  for  ffie  cooperative  review 
and  approval  of  integrated  mining  and 
reclamation  plans  for  surface  coal 
mining  and  reclamation  operations  on 
federal  lands  or  on  commingled  State 
and/or  private  lands  and  Federal  lands; 
(4)  the  termination  of  siich  agreement  in 
the  event  the  State  does  not  implement 
the  permanent  Federal  lands  program  or 
receive  approval  of  a  permanent 
regulatory  program  under  section  503  of 
the  Surface  Mining  Act;  and  (5)  the 
creation  of  requirements  for  joint 
Federal  and  State  approval  and  release 
of  performance  bonds  for  surface  coal 
mining  and  reclamation  operations 
which  include  Federal  lands. 

Three  comments  were  received  in 
response  to  the  proposed  nilemaking. 
Two  of  the  comments  raised  a  similar 
issue: 

The  commenters  object  to  the 
provision  of  Article  IX  that  allows  the 
proposed  interim  program  agreement  to 
become  the  permanent  program 
agreement  without  any  action  by  the 
Secretary.  The  commenters  argue  that 
the  provision  is  inconsistent  with 
Section  523(c)  of  the  Surface  Mining  Act 
and  Part  745  of  30  CFR.  One  of  the 
commenters  suggested  alternate 
language  for  the  agreement  that  would 
provide  for  automatic  termination  120 
days  after  the  approval  of  a  permanent 
State  program  unless  the  Secretary  does 
not  notify  the  State  of  inadequacies  in 
the  proposed  permanent  State  program. 

The  objections  appear  to  be  grounded 
in  a  concern  that  the  interim  program 
agreement  will  become  the  permanent 
program  agreement  following  approval 
of  a  permanent  State  program  for 
Wyoming  without  the  benefit  of 
Secretarial  and  public  review  as  set 
forth  in  30  CFR  Part  745. 

The  Secretary  believes  that  the 
agreement  is  consistent  with  Section  523 
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of  the  Act  The  commenters  choose  to 
read  the  first  sentence  of  Section  523(c) 
as  calling  for  creation  of  a  new 
cooperative  agreement  following 
approval  of  a  State  program,  starting 
with  a  tabula  rasa  regardless  of  whether 
a  cooperative  agreement  was  in 
existence  in  that  State  for  the  initial 
regulatory  program.  And  yet  the 
language  of  the  first  sentence  merely 
states  Slat  a  “State  with  an  approved 
State  program  may  elect  to  enter  into  a 
cooperative  agreement  *  *  *” 

(emphasis  added).  This  is  a  general 
sentence  which  is  silent  as  to  how  the 
election  is  to  be  implemented. 

Assuming  that  under  the  more  specific 
language  of  the  second  sentence  in 
section  523(c).  a  cooperative  agreement 
qould  be  modified  in  such  a  fashion  as 
to  comply  fully  with  not  only  the  initial 
program  requirements,,  but  also  the 
permanent  program  requirements,  the 
commenters  reading  of  Section  523(c). 
would  attribute  to  ingress  the 
imposition  of  a  superfluous  requirement, 

i.e.,  that  an  adequate  agreement  be 
terminated  and  a  new  one  negotiated. 
Rather  than  attribute  such  a  j«sult  to 
Congress,  the  Secretary  has  interpreted 
Section  523(c)  in  a  more  pragmatic 
fashion. 

The  language  of  Section  523(c)  is- 
silent  as  to  the  consequences  of  State 
program  approval  on  an  existing 
cooperative  agreement  Rather  Uian 
starting  as  the  commenters  do,  from  the 
assumption  that  an  existing  cooperative 
agreement  must  automatically  be 
discarded  upon  approval  of  a  State 
program  regardless  of  the  adequacy  of 
that  existing  agreement,  the  Secretary 
has  chosen  to  reserve  that  determination 
until  State  program  approval.  If,  at  that 
time,  a  State  with  an  existing 
cooperative  agreement  elects  to 
continue  regulation  of  surface  coal 
mining  operations  on  Federal  lands,  the 
Secretary  will  determine  whether  the 
existing  cooperative  agreement  remains 
adequate.  If  he  determines  the  existing 
cooperative  agreement  is  inadequate, 
the  provisions  of  Article  IX  and  XI  will 
apply,  as  will  30  CFR  Part  745.  Should 
the  Secretary  determine  that  the 
agreement  remains  adequate,  its 
termination  consistent  with  the 
commenter's  reading  of  Section  523(c) 
would  be  contrary  to  principles  of  good 
management  and  administrative 
efiiciency. 

Although  the  Secretary  appreciates 
the  commenter’s  concerns  on  this  issue, 
for  the  reasons  given,  he  believes  the 
language  of  the  cooperative  agreement 
is  consistent  with  Section  523(c)  of  the 
Act 


The  third  commenter  states  the 
proposed  agreement  is  unacceptable 
because  it 

a.  will  perpetuate  the  interim 
regidatory  program; 

b.  was  initiated  prematurely; 

c.  fails  to  comply  with  Section  523(c) 
ofSMCRA; 

d.  lacks  correpondence  (sic)  with 
Section  521  (Enforcement); 

e.  is  not  supported  by  evidence  of 
compliance  with  or  capacity  to  comply 
with  assurances  upon  which  the 
agreement  depends,  including  adequate 
State  funding  of  the  State  Regulatory 
Agency. 

As  pointed  out  in  the  response  to  the 
first  comment,  the  cooperative 
agreement  will  be  reexamined  when  the 
permanent  State  program  is  approved.  It 
%vill  be  revised  or  continued  as 
appropriate  for  the  permanent  program, 
llie  interim  program  will  not  be 
perpetuated  as  suggested  by  the 
commenter's  first  argument.  With  regard 
to  argument  “b.”  the  commenter  appears 
to  be  confused  between  the  modification 
of  an  existing  agreement  and  the 
development  of  a  permanent  program 
agreement.  Modification  of  existing 
agreements  prior  to  the  permanent 
program  is  dearly  authorized  by  Section 
523(c).  Point  “c”  is  covered  by  the 
response  to  the  first  comment  and  6y  the 
reply  to  “b." 

Argument  “d”  appears  to  refer  to  the 
delegation  of  Federal  authority  to  State 
inspectors  to  issue  notices  and  orders. 
The  Office  believes  that  the  Secretary 
has  legal  authority  to  delegate  Federd 
enforcement  responsibility  to  State 
inspectors.  Hirough  the  cooperative 
agreement  the  State  agency  responsible 
for  administering  and  enfordng  the 
terms  of  the  agreement  is  acting  as  an 
authorized  representative  of  the 
Secretary  to  regulate  surface  coal 
mining  operations  on  Federal  lands.  This 
includes  mine  inspections.  Section 
521(a)(3)  of  the  Act  clearly  states. 

“when,  on  the  basis  of  a  Federal 
inspection  *  *  •  the  Secretary  or /i/a 
authorized  representati  ve 
determines  *  *  *  the  Secretary  or  his 
authorized  representative  shall  issue  a 
notice  to  the  permittee  *  * 

(emphasis  added).  If  the  authorized 
representative  issues  a  notice  or  order 
consistent  with  an  pursuant  to  Section 
521(a)(3)  and  the  permittee  fails  to 
comply,  under  the  terms  of  Article  VI  (E) 
of  the  agreement  the  State  shall  report 
the  failure  to  comply  to  the  Secretary, 
and  under  Article  VI  (F)  the  Secretary 
may  take  appropriate  legal  action  to 
correct  conditions  that  violate  Federal 
law  or  to  suspend  the  right  to  conduct 
surface  coal  mining  and  reclamation 


operations.  For  these  reasons,  the  Office 
believes  that  delegation  of  inspection 
and  enforcement  responsibilities  to 
State  inspectors  is  in  full  compliance 
with  the  Act,  and  the  authority  in  Article 
VI  (F)  provides  an  effective  enforcement 
tool  to  require  compliance  with  a  State 
inspector’s  orders. 

Finally,  with  regard  to  point  “e,“ 
through  the  award  of  grants  to  the  State, 
OSM  has  determined  that  the  State  has 
adequate  capacity  and  funds  to  comply 
with  the  agreement 

Other  Information: 

1.  Significance.  The  Department  of  the 
Interior  has  determined  that  this 
docniment  is  not  a  significant  rule  and 
does  not  require  a  re^atory  analysis 
under  Executive  Order  12044  and  43 
CFR  Part  14.  Hiis  “Determination  of 
Significance”  document  prepared  by  the 
Office  of  Surface  Mining  concludes  that 
because  a  State/Federal  cooperative 
agreement  between  the  State  of 
Wyoming  and  the  Department  has  been 
in  effect  for  quite  some  time,  the 
modified  agreement  in  question  does  not 
incorporate  any  changes  or  revisions 
which  would  impose  a  major  social, 
economic,  or  recordkeeping  burden  on 
any  level  of  Federal,  State,  or  local 
government  or  upon  industry.  This 
document  is  available  for  public 
inspection  in  the  Director’s  Office, 

Office  of  Surface  Mining,  Room  233, 
South  Interior  Building,  1951 
Constitution  Ave^  NW.,  Washington, 
D.C.  20240. 

2.  Pursuant  to  Section  702(d)  of  the 
Surface  Mining  Act  adoption  of  this  rule 
is  part  of  the  ^cretary’s  implementation 
of  the  Federal  Lands  Program  and  is 
therefore  exempt  from  the  requirement 
to  prepare  k  detailed  statement  pursuant 
to  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1968  (42 
U.S.C.  4332(2)(C)). 

3.  Because  of  the  delay  in  the 
publication  of  this  rule  and  the  necessity 
to  implement  the  provisions  of  the 
cooperative  agreement,  the  Department 
has  determined  that  good  cause  exists  to 
make  the  rule  effective  upon  the  date  of 
publication. 

Dated:  June  6, 1979. 

Cedi  D.  Andnis, 

Secretary. 

1.  Accordingly,  Title  30  CFR 
211.10(e)(1)  is  amended  as  follows: 

§211.10  ExploratlOT  and  mining  plans. 

*  *  ft  *  * 

(e)  States  with  §  211.75(c)  agreements. 

ft  •  * 

(1)  Wyoming.  A  federal  coal  lessee  in 
the  State  of  Wyoming  who  must  submit 


33657 


Federal  Register  /  Vol.  44.  No.  113  /  Monday.  June  11.  1979  /  Rules  and  Regulations 


a  mining  plan  under  both  State  and 
Federal  law  shall  submit  to  both  the 
State  Regiilatory  Authority  and  the 
Denver  Regional  Office,  Office  of 
Surface  Mining,  in  lieu  of  the  submission 
required  in  this  Section,  a  mining  plan  or 
revision  or  modification  to  an  approved 
plan  containing  the  information  required 
by  or  necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to 
determine  compliance  with  the 
statutory,  regulatory  and  other 
requirements  identified  in  paragraph  Bl 
of  Article  IV  of  the  modified 
Cooperative  Agreement,  the  statement 
required  by  paragraph  B2  of  Article  IV 
of  the  modified  Cooperative  Agreement 
and  the  requirements  of  30  CFR 
211.10(c). 

***** 

§211.76  [Deleted] 

2.  Title  30  CFR  211.76  is  deleted  in  its 
entirety. 

3.  Title  30  CFR  211.77  is  amended  as 
follows: 

§211.77  States  with  cooperative 
.agreements. 

(a)  Wyoming.  The  administration  and 
enforcement  of  reclamation 
requirements  of  Federal  coal  leases  in 
Wyoming,  subject  to  this  Part,  shall  be 
done  according  to  the  cooperative 
agreement  between  the  State  of 
Wyoming  and  the  Department  which 
became  effective  February  1, 1977,  as 
modified  on  October  26, 1978,  and 
published  on  Jime  11, 1979. 

4.  The  State  of  Wyoming  and  the 
Department  enter  into  a  modified 
Cooperative  Agreement  to  designate  the 
State  of  Wyoming  as  the  principal  party 
to  administer  surface  coal  mine 
reclamation  operations  on  Federal 
leases  in  Wyoming  to  read  as  follows: 

Cooperative  agreement  between  the 
U.S.  Department  of  the  Interior  and  the 
State  of  Wyoming  imder  section  523(c] 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L  95-87 
(hereinafter  referred  to  as  the  “Act”)  30 
U.S.C.  1273(c).  between  the  State  of 
Wyoming,  acting  by  and  through  Ed 
Herschler,  Governor  (hereinafter 
referred  to  as  the  Governor)  and  the 
United  States  Department  of  the 
Interior,  acting  by  and  through  the 
Secretary  of  the  Interior  (referred  to  as 
the  Secretary). 

Article  I.  Purpose 

This  Cooperative  Agreement  provides 
for  a  cooperative  program  between  the 
United  States  Department  of  the  Interior 
and  the  State  of  Wyoming  with  respect 
to  regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 


within  the  State  of  Wyoming.  The  basic 
purpose  of  this  Agreement  is  to  prevent 
duality  of  administration  and 
enforcement  of  mining  and  reclamation 
requirements  by  providing  for  state 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  State. 

Article  O.  Effective  Date 

This  Cooperative  Agreement  is 
effective  upon  signing  by  the  Secretary 
and  the  Governor  and  upon  publication 
as  rulemaking  in  the  Federal  Register, 
and  shall  remain  in  effect  until 
terminated  as  provided  in  Article  IX. 

This  Cooperative  Agreement  constitutes 
a  modification  to,  an  extension  of.  and 
supersedes  that  Cooperative  Agreement 
effective  February  1. 1977, 42  FR  3644 
(1977),  30  CFR  211.77(a). 

Artida  m.  Requirements  for 
Cooperatfve  Agreement 

The  Governor  and  the  Secretary 
affirm  that  they  will  comply  with  all  of 
the  provisions  of  this  Cooperative 
Agreement  and  will  continue  to  meet  all 
the  conditions  and  requirements 
specified  in  this  Article. 

A.  Responsible  Administrative 
Agency.  The  Wyoming  Department  of 
Environmental  Quality  and  the 
Environmental  Quality  Council 
(hereinafter  referred  to  together  as  the 
“State  Regulatory  Authority”),  is,  and 
shall  continue  to  be,  the  sole  agency 
responsible  for  administering  this 
Cooperative  Agreement  on  l^half  of  the 
Governor  on  Federal  lands  throughout 
the  State. 

B.  Authority  of  State  Agency.  The 
State  Regulatory  Authority  designated 
in  paragraph  A  of  this  Article  has,  and 
shall  continue  to  have,  authority  to  carry 
out  this  Cooperative  Agreement 

C.  State  Reclamation  Law. 
Enforcement  of  the  environmental 
performance  standards  and  reclamation 
requirements  of  Wyoming  listed  in 
Appendix  A,  will  provide  protection  of 
the  environment  at  least  as  stringent  as 
would  occur  under  the  exclusive 
application  of  the  standards  and 
procedures  set  forth  in  the  Act  and  the 
regulations  promulgated  thereunder. 

D.  Effectiveness  of  State  Procedures. 
The  procedures  of  the  State  for 
enforcing  the  requirements  listed  in 
Appendix  A.  are  and  shall  continue  to 
be  as  effective  as  the  procedures  of  the 
Department  of  the  Interior. 

&  Inspection  of  Mines.  The  State 
Regulatory  Authority  agrees  that  the 
State  will  inspect  all  surface  and  mining 
operations  on  Federal  lands  located  in 
the  State,  in  accordance  with  the 
minimum  schedules  in  Article  V. 


F.  Enforcement  The  State  affirms  that 
it  will  enforce  the  requirements 
contained  in  Appendix  A,  in  a  manner 
that  ensmes  effective  protection  of  the 
environment  and  public  health  and 
safety  consistent  with  the  requirements 
of  Article  VI  of  this  Agreement 

G.  Funds.  The  State  has  devoted  and 
will  continue  to  devote,  adequate  funds 
to  the  administration  and  enforcement 
of  the  requirements  listed  in  Appendix 
A.  If  this  Cooperative  Agreement  has 
been  carried  out  to  the  satisfaction  of 
the  Secretary,  and  if  necessary  funds 
have  been  appropriated,  the  Secretary 
shall  reimburse  the  State  of  Wyoming  as 
provided  in  Section  705(c)  of  the  Act,  for 
costs  associated  with  carrying  out 
responsibilities  imder  the  Cooperative 
Agreement  Reimbursement  shall  be  in 
the  form  of  annual  grants  and 
applications  for  said  grants  shall  be 
processed  and  awarded  in  a  timely  and 
prompt  manner.  The  Secretary  shall 
advise  the  State  of  Wyoming  within  a 
reasonable  period  of  time  after  the 
effective  date  of  this  modification  of  this 
Cooperative  Agreement  of  the  amount 
the  Federal  Government  would  have 
expended  if  the  State  had  not  entered 
into  this  Cooperative  Agreement. 

H.  Reports  and  Records.  The  State 
Regulatory  Authority  shall  make  reports 
to  the  Secretary  containing  information 
respecting  its  compliance  with  the  terms 
of  this  Cooperative  Agreement,  as  the 
Secretary  shall  from  time  to  time 
require.  The  State  Regulatory  Authority 
and  the  Secretary  shall  exchange,  upon 
request,  information  developed  under 
this  Cooperative  Agreement 

L  Personnel.  The  State  Regulatory 
Authority  shall  have  the  necessary 
personnel  to  fully  implement  this 
Cooperative  Agreement  in  accordance 
%vith  the  provisions  of  the  Act 

).  Equipment  and  Laboratories.  The 
State  Regulatory  Authority  shall  have 
equipment  laboratories,  and  facilities 
with  which  all  inpsections, 
invetigations,  studies,  tests,  and 
analyses  can  be  performed  or 
determined,  and  which  are  necessary  to 
carry  out  the  requirements  of  this 
Cooperative  Agreement  or  have  access 
to  such  facilities  and  persoimel. 

K.  Variances.  In  accordance  with 
§  35-11-112  of  the  Wyoming 
Environmental  Quality  Act  the  State 
Regulatory  Authority  shall  not  grant  any 
request  for  variances  fix>m  any  rule, 
relation,  standard,  or  permit  if  such 
variance  would  render  any  State 
requirement  less  stringent  than  a  similar 
requirement  contained  in  sections 
502(c),  S10(d),  and  516  of  the  Act  and 
regulations  promulgated  thereunder  or 


any  environmental  protection  and 
regulation  provision  of  30  CFR  Part  211. 

Article  IV.  Mining  and  Reclamation 
Plans  and  Permit  Applications 

A.  State  and  Federal  laws  and 
regulations  require  the  operator  on 
Federal  lands  leased,  permitted,  or 
licensed  for  coal  mining  to  receive 
approval  from  the  State  Regulatory 
Authority  and  the  Secretary  of  a  mining 
and  reclamation  plan  and  permit 
application,  or  amendment  to  an 
existing  plan  or  permit  (hereinafter 
referred  to  as  the  “application”),  prior  to 
conducting  operations. 

B.  Contents  of  Mining  and 
Reclamation  Plans  and  Permit 
Applications.  The  Governor,  the  State 
Regulatory  Authority,  and  the  Secretary 
agree,  and  hereby  require  that  an 
operator  on  Federal  lands  must  submit  a 
single  application,  which  application 
must  be  submitted  in  the  form  required 

,by  the  State  Regulatory  Authority  along 
with  any  supplemental  forms  required 
by  the  ^cretary  and  must  include  the 
following  information: 

1.  The  information  required  by,  or 
necessary  for  the  State  Regulatory 
Authority  and  the  Secretary  to  make  a 
determination  of  compliance  with: 

'  a.  Wyoming  State  Statutes  sections 
35-11-406  (a),  (b)(i)-(ix),  and  (xiii)- 
(xviii),  and  (c). 

b.  Wyoming  Land  Quality  Rules  and 
Regulations. 

c.  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201 
et  seq.;  91  Stat  445)  and  fte  regiilations 
promulgated  pursuant  thereto. 

d.  The  Mineral  Leasing  Act  of  1920,  as 
amended.  30  U.S.C.  181  et  seq. 

e.  The  environmental  protection  and 
regulation  requirements,  and  resource 
conservation  requirements  of  30  CFR 
Part  211. 

f.  Applicable  conditions  of  the  lease 
or  license  unless  such  conditions  would 
be  contrary  to  the  requirements  of  the 
Act. 

g.  The  information  required  by 
applicable  requirements  of  other  federal 
laws. 

2.  A  statement  certifying  that  identical 
copies  of  the  application  have  been 
given  to  both  the  State  Regulatory 
Authority  and  the  Secretary. 

3.  Upon  receipt  of  each  application  the 
Office  of  Surface  Mining  shall  designate 
a  single  contact  person  as  its 
representative  on  all  matters  concerning 
that  application  and  all  communications 
concerning  review  of  and  final  action  on 
that  application  by  either  the  State 
Regulatory  Authority  or  the  Secretary 
shall  be  conducted  with  or  through  tUs 
representative  or  with  the  Secretary. 


4.  If  the  State  Regulatory  Authority 
requires  the  operator  to  submit 
additional  information,  the  operator 
shall  submit  the  information  to  the  State 
Regulatory  Authority  and  to  the 
Secretary.  If  the  Secretary  requires 
additional  information,  such  request 
shall  be  directed  to  the  operator  through 
the  State  Regulatory  Authority,  and  the 
operator  shall  submit  the  information  to 
the  State  Regulatory  Authority  and  the 
Secretary. 

5.  The  State  Regulatory  Authority  and 
the  Secretary  shall  review  the 
application  concurrently  and  shall 
promptly  notify  each  other  of  their 
proposed  action  on  the  application, 
including  proposed  conditions  and 
stipulations  if  approval  of  the 
application  is  proposed.  Upon  receipt  of 
notice  of  the  proposed  action  of  the 
Secretary,  the  State  Regulatory 
Authority  shall  modify  its  proposed 
action  on  the  application  to  include 
those  matters  and  conditions  in  the 
Secretary’s  proposed  action  which  were 
not  included  in  the  proposed  action  of 
the  State  Regulatory  Authority,  and' 
shall  consult  with  the  Secretary’s 
contact  person  for  the  purpose  of 
agreeing  to  the  final  actions  to  be  taken 
by  the  Secretary  and  the  State 
Regulatory  Authority  on  the  applicatioiL 

6.  Any  ^al  apinwal  of  an 
application,  or  modifications  or 
re^^ions  thereto,  by  the  State 
Regulatory  Authority  or  the  Secretary 
wltich  would  create  a  right  of  appeal  by 
an  aggrieved  person  shall  be  mutually 
acceptable  to  the  State  Regulatory 
Authority  and  the  Secretary,  and  shall 
be  concurrent.  The  State  Regulatory 
Authority  and  the  Secretary  agree  that 
each  of  them  will  not  take  final  action 
approving  an  application  which  falls  to 
comply  with  the  requirements  of  the 
laws  and  regulations  listed  in  paragraph 
B  of  this  Article.  The  Secretary  agrees 
that  he  will  not  take  final  action 
approving  an  application  which  fails  to 
comply  with  an  environmental 
protection  requirement  of  the  State 
which  is  more  stringent  than  the 
requirements  of  Federal  law. 

7.  In  the  event  the  State  Regulatory 
Authority  and  the  Secretary’s  contact 
person  cannot  agree  to  the  final  actions 
to  be  taken  by  the  State  Regulatory 
Authority  and  the  Secretary  on  the 
application,  the  matter  shall  be  referred 
to  the  Governor  and  the  Secretary  for 
resolution. 

8.  When  acting  on  a  mine  plan,  the  . 
Secretary  reserves  the  right  to  impose 
such  additional  conditions  or 
requirements  not  required  by  the  Act  or 
Appendix  A  of  this  Cooperative 
A^ement  which  are  authorized  or 


required  by  law  or  by  his  general 
authority  to  supervise  the  activities  of 
persons  on  Federal  lands. 

Article  V.  Inspections 

A.  The  State  Regulatory  Authority 
shall  inspect  without  prior  notice  to  the 
operator,  as  authorized  by  Wyoming 
state  law  as  frequently  as  necessary,  but 
at  least  quarterly,  the  area  of  operations 
as  defined  by  the  approved  mining  plan 
and  state  permit,  and  any  other  areas 
outside  the  area  of  operations  which  are 
or  may  be  affected  by  the  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands.  Such  inspections  shall  be 
conducted  for  the  purpose  of 
determining  whether  the  operator  has 
complied  with  all  applicable 
requirements  of  the  Act  and  Appendix  A 
hereof,  all  environmental  and 
reclamation  requirements  of  the 
approved  mining  plans  or  permits,  but 
not  to  determine  compliance  with  the 
development,  diligent  production,  and 
resource  recovery  requirements 
established  under  the  Mineral  Leasing 
Act,  as  amended,  or  to  regulate  other 
activities  on  Federal  landb  not  subject  to 
the  AcL 

B.  The  State  Regulatory  Authority 
shall,  subsequent  to  conducting  any  - 
inspection,  file  with  the  Secretary  a 
report  adequately  describing  (1)  the 
general  conditions  of  the  lands  under  . 
lease,  permit  and  license;  (2)  the  manner 
in  which  the  operations  are  being 
conducted;  and  (3)  whether  the  operator 
is  complying  wi^  applicable 
performance  and  reclamation 
requirements.  A  copy  of  this  inspection 
report  shall  be  furnished  to  the 
Secretary  in  accordance  with 
regulations  adopted  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  A  copy  of  this  report  shall  be 
furnished  to  the  operator  upon  request 
and  shall  be  made  available  for  public 
inspection  during  normal  business  hours 
at  the  office  of  the  State  Regulatory 
Authority  and  the  Office  of  Surface 
Mining. 

C.  For  the  purpose  of  evaluating  the 
manner  in  which  this  Cooperative 
Agreement  is  being  carried  out  and  to 
insure  that  performance  and 
reclamation  standards  are  being  met 
the  Secretary  shall  conduct  inspections 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands,  and  shall 
provide  the  State  Regulatory  Authority 
with  a  copy  of  the  report.  Inspections  by 
the  Secretary  may  be  in  association  with 
regular  inspections  by  the  State. 

D.  The  Secretary  may  also  conduct 
inspections  to  determine  whether  the 
operator  is  complying  with  requirements 
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that  are  unrelated  to  environmental 
protection  and  reclamation.  - 

E.  Personnel  of  die  State  and  - 
representatives  of  the  Secretary  shall  be 
mutually  available  to  serve  as  witnesses 
in  enforcement  actions  taken  by  either 
party. 

Artike  VL  Enforcement 

A.  If  the  State  Regulatory  Authority 
finds  any  conditions  or  practices,  or 
violations  of  the  requirments  of 
Appendix  A  hereof  or  of  an  approved 
mining  plan  or  permit  whidi  would 
authorize  the  issuance  of  an  mder  of 
cessation  under  section  521(a)(2)  of  the 
Act  the  State  Regulatory  Authority  shall 
immediately  exercise  the  discretion 
authorized  by  section  35-11-412  of  the 
Wyoming  Environmental  Quality  Act  to 
suspend  or  revoke  die  license  of  an 
operate. 

B.  1.  When,  during  any  inspection,  any 
representative  of  the  State  Regulatory 
Authority  who  has  been  designated  an 
authorize  representative  of  the 
Secretary  determines  that  any  operator 
is  in  violation  of  the  Act  any 
requirement  of  Appendix  A.  or  any 
requirement  of  an  approved  mining  plan 
or  permit  but  such  violation  would  not 
require  an  action  in  accordance  with 
paragraph  A  of  this  Article,  the 
representative  shall: 

a.  Report  such  violation(s)  to  the 
Administrator  of  the  Land  Quality 
Division.  Wyoming  Department  of 
Environmental  Quality  (DEQ)  and  to  the 
Director  of  the  IKQ,  i^o  shall  issue  an 
order  and  Notice  of  Violation  pursuant 
to  W.S.  35-11-701:  and 

b.  Issue  a  notice  and  abatement 
schedule  to  the  operator  consistent  with 
and  pursuant  to  section  521(a)(3)  of  the 
Act.  Nothing  in  this  Agreement  prohibits 
the  issuance  of  an  order  and  Notice  of 
Violation  under  Wyoming  law 
concurrent  with  the  action  required  by 
this  paragraph. 

2.  When  a  notice  and  abatement 
schedule  have  been  issued  under  B(l)(b) 
of  this  Article  and  a  representative  of 
the  State  Regulatory  Authority  who  has 
been  designated  an  authorized 
representative  of  the  Secretary 
determines  that  the  operator  has  failed 
to  abate  the  violation  within  the  time 
tixed  or  subsequently  extended 
consistent  with  section  521(a)(3)  of  the 
Act,  the  representative  shall 
immediately  issue  an  order  consistent 
with  and  pursuant  to  section  521(a)(3)  of 
the  Act 

C.  For  the  purposes  of  implementing 
paragraphs  B  (1)  and  (2)  of  this  Artid^ 
the  Secretary  delegates  his  authority  to 
issue  notices  and  orders  pursuant  to 
section  521(aM3)  of  the  Act  to 


representatives  of  tiie  State  Regulatory 
Authority  who  shall  eadi  be  kiimtified 
by  a  letter  of  authorization  signed  by  tiie 
Director  of  the  Office  of  Surface  Mining. 
Sudi  letters  of  authorization  shall  be 
rendered  null  and  void  upcm  the 
termination  of  this  Agreement  or  iq>on 
revocation  by  the  Director. 

D.  The  State  shall  proaq}tiy  notify  the 
Secretary  of  all  violations  of  applicable 
laws,  regulations,  orders,  aiquroved 
mining  and  redamation  plans  and 
permits  subject  to  the  Agreement  and  of 
aO  actions  taken  with  respect  to  sudi 
violations. 

E.  Appeals  or  requests  for  relief  from 
any  action  taken  by  an  authorized 
representative  of  the  Secretary  acting  in 
his  capadty  as  the  Secretary’s 
representative  pursuant  to  paragraphs  B 
(1)  and  (2)  of  this  Artide  shall  be  filed  in 
accordance  with  the  rules  of  procedures 
adopted  by  the  Secretary  (43  CFR  Part 
4). 

F.  This  Agreement  does  not  limit  the 
Secretary’s  authority  to  seek  ^ 
cancellation  of  a  federal  coal  lease 
under  federal  laws  and  regulations,  or 
prevent  the  Secretary  from  taking 
appropriate  legal  or  other  actions  to 
correct  conditions  or  practices  that 
violate  federal  law  or  i^pendix  A 
incorporated  into  federd  law  as  a  part 
of  this  Cooperative  Agreement,  or  to 
suspmid  or  revoke  the  right  to  conduct 

surface  coal  mining  operations  on  _ 

federal  Jands  in  accordance  with  30  CFR 
211.72  or  assess  dvil  penalties  in 
accordance  with  30  QH  211.78. 

G.  Failure  of  the  State  Regulatory 
Authority  to  enforce  approved  mining 
and  redamation  plans,  permits,  and  ~ 
applicable  laws  and  standards  and 
regulations  in  accordance  with  this 
Agreement,  shall  be  grounds  for 
termination  of  this  CMperative 
Agreement 

Article  Vn.  Bonds 

A  Amount  and  Responsibility.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  require  all  operators  on 
federal  lands  to  submit  a  single  bond 
payable  to  both  the  United  States  and 
the  State  Regulatory  Authority.  Such 
bond  shall  be  of  suffident  amount  to 
comply  with  the  requirements  of  both 
state  and  federal  law  and  shall  be 
conditioned  upon  compliance  with  all 
applieable  requirements  of  federal  law 
and  Appendix  A  hereoL 

B.  Notification.  Prior  to  releasing  the 
operatm*  from  his  obligations  under  the 
bond  required  by  State  law  for  federal 
lands,  the  State  Regulatory  Authority 
shall  consult  with  and  obtain  the  edvUse 
and  consent  of  the  Secretary. 


C.  Release  of  Bond.  The  State 
Regulatory  Authority  shall  hold  the 
operator  responsible  and  liable  for 
succesdul  reclamation  as  required  by 
State  law. 

D.  Either  the  State  Regulatory 
Authority  or  the  Seoetary  may  forfeit 
the  bond  under  state  or  f^eral  law. 

Article  Vin.  Opportuitity  To  Comply 
Witii  Cooperative  Agreement 

The  Secretary  may.  in  his  sole 
discretion,  and  witl^t  institutmg  mr 
commencing  proceedings  for  withdrawal 
of  approval  ol  the  Cooperative 
Agreement  notify  the  State  Regulatory 
Autiiority  tiiat  it  has  failed  to  comply 
witii  tiie  provisions  of  the  Cooperative 
Agreement  The  Secretary  shall  specify 
how  the  State  has  failed  to  conqily  and 
shall  specify  and  state  the  period  of  time 
within  whi^  the  defects  in 
administration  shall  be  remedied  and 
satiafactory  evidence  presented  to  him 
that  the  State  remedied  the  defects  in 
administration  and  is  in  compliance 
%vith  and  has  met  the  requirmnents  of 
the  Secretary.  The  period  of  time 
specified  sh^  not  be  less  than  30  days. 
Upon  failure  of  the  State  Regulatory 
Authority  to  meet  the  requirements  of 
the  Secretary  within  the  time  specified, 
the  Secretary  may  institute  proceedings 
for  svithdrawal  ol  approval  of  the 
Cooperative  Agreement  as  set  forth  in 
Artide  iX. 

Artide  IX.  Termination  ctf  Co<^>erative 
Agreement 

This  Coopoative  Agre^ent  may  be 
terminated  as  follows: 

A  Termination  by  the  State.  The 
Cooperative  Agreement  may  be 
terminated  by  the  State  upon  written 
notice  to  the  Secretary,  specifying  the 
date  upon  which  the  Cooperative 
Agreement  shall  be  terminated,  but 
which  date  of  termination  shall  not  be 
less  than  90  days  finm  the  date  of  the 
notice. 

B.  Termination  by  the  Secretary.  The 
Cooperative  Agreement  may  be 
terminated  by  the  Secretary  pursuant  to 
paragraphs  D,  E  and  F  of  this  Article 
whenever  the  Secretary  finds,  after 
giving  due  notice  to  the  State  Regulatory 
Authority  and  affording  the  State 
Regulatory  Authority  an  opportunity  for 
a  hearing: 

1.  That  the  State  Regulatory  Authority 
has  failed  to  comply  substantially  with  a 
provision  of  this  Cooperative 
Agreement;  or 

2.  That  the  State  Regulatory  Authority 
has  failed  to  comply  with  any  assurance 

'  given  by  the  State  upon  whi(^  this 
Cooperative  Agreement  is  based,  or  any 
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condition  or  requirement  which  is 
specifled  in  Article  111. 

C.  Termination  by  Operation  of  Law. 
This  Cooperative  Agreement  shall 
terminate  by  operation  of  law  under  any 
of  the  following  circumstances: 

1.  When  no  longer  authorized  by 
Federal  laws  and  regulations  or 
Wyoming  laws  and  regulations: 

2.  When  a  State  program  is  finally 
disapproved,  pursuant  to  Section  503  of 
this  Act,  or  an  approved  State  program 
is  suspended  or  revoked  pursuant  to  the 
Act  or  regulations  promulgated  pursuant 
thereto.  Provided  further  Aat  upon 
suspension  of  an  approved  State 
Program  this  Cooperative  Agreement 
shall  be  suspended  for  the  same  period 
of  time  and  shall  be  deemed  reinstated 
upon  reinstatement  of  the  State 
Program. 

3.  If  the  Secretary  determines  that  this 
Cooperative  Agreement  is  not  adequate 
for  the  purpose  of  implementing  the 
permanent  regulatory  program 
requirements  after  approval  of  a  State 
Program  pursuant  to  §  503  of  the  Act. 
Notice  of  this  determination  shall  be 
given  in  writing  to  the  State  Regulatory 
Authority  and  shall  specify  the 
inadequacies  of  this  Agreement.  This 
Cooperative  Agreement  shall  terminate 
within  120  days  of  said  notice  imless 
amended  by  mutual  agreement  of  the 
State  Regulatory  Authority  and  the 
Secretary  to  remedy  the  inadequacies 
identified  by  the  Secretary  in  his  notice. 

4.  Following  promulgation  of  a  federal 
lands  program  pursuant  to  Section 
523(a)  of  the  Act  in  the  event  the 
Secretary  determines  in  writing  that 
Wyoming  lacks  the  necessary  personnel, 
legal  authority,  or  funding  to  fully 
implement  the  federal  lands  program  in 
accordance  with  the  provisions  of  the 
Act. 

D.  Notice  of  Proposed  Termination. 
Whenever  the  Secretary  proposes  to 
terminate  the  Cooperative  A^greement  he 
shall: 

1.  Give  written  notice  to  the  Governor 
and  to  the  State  Regulatory  Authority 
specified  in  Article  III. 

2.  Specify  and  set  out  in  the  written 
notice  the  grounds  upon  which  he 
proposes  to  terminate  this  Cooperative 
Agreement. 

3.  The  Secretary  shall  also  publish  a 
notice  in  the  Federal  Register  containing 
items  1  and  2  of  this  paragraph,  and 
specifying  a  minimum  30  days  for 
comment  by  interested  persons. 

E.  Opportunity  for  Hearing.  Whenever 
the  Secretary  proposes  to  terminate  this 
Cooperative  Agreement  pursuant  to 
paragraph  B  hereof,  in  addition  to  the 
notice  required  by  paragraph  D,  he  shall: 


1.  Specify  in  the  notices  required  by 
paragraph  D  the  date  and  place  where 
the  State  will  be  afforded  an  opporbinity 
for  hearing  and  to  show  cause  why  this 
Cooperative  Agreement  should  not  be 
terminated  by  the  Secretary.  The  date  of 
such  hearing  shall  be  not  less  than  30 
days  from  the  date  of  the  publication  in 
the  Federal  Register,  and  the  place  shall 
be  in  the  State. 

2.  Within  thirty  (30)  days  of  the  date 
of  the  written  notice  specifying  the  date 
of  the  hearing,  the  State  shall  file  a 
written  notice  with  the  Secretary  stating 
whether  or  not  it  will  appear  and 
participate  in  the  hearing.  The  notice 
shall  specify  the  issues  and  grounds 
specified  by  the  Secretary  for 
termination  which  the  State  will  oppose 
or  contest  and  a  statement  of  its  reasons 
and  grounds  for  opposing  or  contesting. 
Failure  to  file  a  written  notice  in  the 
Office  of  the  Secretary  within  thirty  (30) 
days  shall  constitute  a  waiver  of  the 
opportunity  for  hearing,  but  the  State 
may  present  or  submit  before  the  time 
fixed  for  the  hearing  written  arguments 
and  reasons  why  the  Cooperative 
Agreement  should  not  be  terminated, 
and  within  the  discretion  of  the 
Secretary  may  be  permitted  to  appear 
and  confer  in  person  and  present  oral  or 
written  statements,  and  other 
documents  relative  to  the  proposed 
termination, 

3.  The  hearing  will  be  conducted  by 
the  Secretary,  A  record  shall  be  made  of 
the  hearing  and  the  State  shall  be 
entitled  to  obtain  a  copy  of  the 
transcript.  The  State  shall  be  entitled  to 
have  legal  and  technical  and  other 
representatives  present  at  the  hearing  or 
conference,  and  may  present,  either 
orally  or  in  writing,  evidence, 
information,  testimony,  documents, 
records,  and  materials  as  may  be 
relevant  and  material  to  the  issues 
involved. 

F.  Notice  of  Withdrawal  of  Approval 
of  Cooperative  Agreement.  1.  After  a 
hearing  has  been  held  with  respect  to  a 
proposed  termination  of  this  A^eement 
under  paragraph  B  of  this  Article,  or  the 
right  to  a  hearing  has  been  waived  or 
forfeited  by  the  State,  the  Secretary, 
after  consideration  of  the  evidence, 
information,  testimony,  and  arguments 
presented  to  him  shall  advise  the  State 
of  his  decision.  If  the  Secretary 
determines  to  withdraw  approval  of  this 
Cooperative  Agreement,  he  shall  notify 
the  State  Regulatory  Authority  of  his 
intended  withdrawal  of  approval  of  the 
Cooperative  Agreement,  and  afford  the 
State  an  opportunity  to  present  evidence 
satisfactory  to  the  Secretary  that  the 
State  has  remedied  the  specified  defects 
in  its  administration  of  t^  Cooperative 


Agreement  The  Secretary  shall  state  the 
period  of  time  within  which  the  defects 
in  administration  shall  be  remedied  and 
satisfactory  evidence  presented  to  him, 
and  upon  failure  of  the  State  to  do  so 
within  the  time  stated,  the  Secretary 
may  thereupon  withdraw  his  approval 
of  Ae  Cooperative  Agreement  without 
any  further  opportunity  afforded  to  the 
State  for  a  hearing. 

2.  After  the  close  of  the  comment 
period  required  by  paragraph  0.  3.  of 
this  Article  with  respect  to  a  proposal  to 
terminate  this  Cooperative  A^ement 
piu^uant  to  paragraph  C  of  this  Article, 
the  Secretary  shall  consider  the 
comments  received  and  after  a  review  of 
the  questions  of  law  presented,  shall 
publish  notice  of  final  action,  either  ■ 
terminating  the  Cooperative  Agreement 
or  withdrawing  the  proposed 
termination,  and  stating  his  reasons 
therefor. 

G.  Nothing  in  this  Article  shall  be 
construed  as  a  waiver  of  any  right  the 
State  Regulatory  Authority  may  have  to 
seek  judicial  review  of  any  decision  by 
the  Secretary  to  terminate  this 
Cooperative  Agreement. 

Article  X.  Reinstatement  of  Cooperative 
Agreement 

If  this  Cooperative  Agreement  has 
been  terminated,  it  may  be  reinstated 
upon  application  by  the  State  and  up6n 
giving  evidence  satisfactory  to  the 
Secretary  that  the  State  can  and  will 
comply  with  all  the  provisions  of  the 
Cooperative  Agreement,  and  has 
remedied  all  defects  in  administration  or 
law  for  which  this  cooperative 
Agreement  was  terminated. 

Article  XI.  Amendments  of  Cooperative 
Agreement 

This  Cooperative  Agreement  may  be 
amended  by  mutual  agreement  of  the 
Governor  and  Secretary.  An  amendment 
proposed  by  one  party  shall  be 
submitted  to  the  other  with  a  statement 
of  the  reasons  for  such  proposed 
amendment.  The  amendment  shall  be 
adopted  after  rulemaking  and  the  party 
to  whom  the  proposed  amendment  is 
submitted  shall  signify  its  acceptance  or 
rejection  of  the  proposed  amendment, 
and  if  rejected  shall  state  the  reasons  for 
rejection. 

Article  Xn.  Changes  In  State  or  Federal 
Standards 

The  Secretary  of  the  Interior  and/or 
the  State  of  Wyoming  may  from  time  to 
time  revise  and  promulgate  new  or 
revised  performance  or  reclamation 
requirements  or  enforcement  and 
administration  procedures.  The 
Secretary  and  the  Governor  shall 
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immediately  inform  the  other  of  any 
final  changes  in  their  respective  laws  or 
regulations.  Each  party  shall,  if  it 
determines  it  to  be  necessary  to  keep 
this  Cooperative  Agreement  in  force, 
change  or  revise  its  respective  laws  or 
regulations.  For  changes  which  may  be 
accomplished  by  rulemaking,  each  party 
shall  have  six  months  in  which  to  make 
such  changes.  For  changes  which 
require  legislative  authorization,  the 
State  has  until  the  close  of  its  next 
legislative  session  at  which  such 
legislation  can  be  considered  in  which 
to  make  the  changes.  If  changes  which 
are  necessary  for  the  State  to  have 
authority  to  administer  and  enforce 
Federal  requirements  are  not  made,  then 
the  termination  provision  of  Article  IX 
may  be  invoked. 

Article  XIIL  Conflict  of  Interest 

The  State  Regulatory  Authority  shall 
require  its  employees  to  comply  with  the 
requirements  of  30  CFR  705. 

Article  XIV.  Exchange  of  Inform^on 

A.  Organizational  and  Functional 
Statement.  The  State  Regulatory 
Authority  and  the  Secretary  shall  advise 
each  other  of  the  organization,  structure, 
functions,  and  duties  of  the  offices, 
departments,  divisions,  and  persons 
within  their  organizations.  Each  shall 
promptly  advise  the  other  in  writing  of 
changes  in  personnel,  officials,  heads  of 
a  department  or  division,  or  a  change  in 
the  functions  or  duties  of  persons 
occupying  the  principal  offices  within 
the  organization.  The  State  Regulatory 
Authority  and  the  Secretary  ahall  advise 
each  other  in  writing  of  the  location  of 
its  various  offices,  addresses,  telephone 
numbers,  and  the  names,  location  and 
telephone  numbers  of  their  respective 
mine  inspectors  and  the  area  within  the 
State  for  which  such  inspectors  are 
responsible,  and  of  any  changes  in  such. 

B.  Laws,  Rules,  and  Regulations.  The 
State  Regulatory  Authority  and  the 
Secretary  shall  provide  each  other  with 
copies  of  their  respective  laws,  rules  and 
regulations  and  standards  pertaining  to  _ 
the  enforcement  and  administration  of 
this  Cooperative  Agreement  and 
promptly  furnish  copies  of  any  final 
revision  of  such  laws,  rules,  regulations, 
and  standards  when  the  revision 
becomes  effective. 

Article  XV.  Reservation  of  Rights 

This  Cooperative  Agreement  shall  not 
be  construed  as  waiving  or  preventing 
the  assertion  of  any  rights  the  Governor 
and  the  Secretary  may  have  under  the 
Mineral  Leasing  Act,  as  amended,  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
the  Surface  Mining  Control  and 


Reclamation  Act  of  1977,  the  Federal 
Land  Policy  and  Management  Act  the 
Constitution  of  the  United  States,  the 
Constitution  of  the  State  or  State  laws, 
nor  shall  this  Agreement  be  construed 
so  as  to  result  in  the  transfer  of  the 
Secretary’s  duties  under  sections  2(a), 
2(b),  and  2(a)(3)  of  the  Federal  Mineral 
Leasing  Ac^  as  amended,  or  his 
responsibilities  for  designation  of 
Federal  lands  as  unsuitable  for  mining 
in  accordance  with  Section  522(b)  of  Ae 
Act,  or  to  regidate  other  activities  taking 
place  on  Federal  lands. 

Article  XVI.  Definitions 

Terms  and  phrases  used  in  this 
agreement  wUch  are  defined  in  30  CFR 
Part  700  or  Part  710  shall  be  given  the 
meanings  set  forth  in  said  definitions. 

Dated:  October  26. 1978. 

Ed  Herschler, 

Governor  of  Wyoming. 

Dated:  October  28, 1978. 

Robert  E.  Sundin. 

Director,  Department  of  Environmental 
Quality. 

Dated:  October  26. 1978. 

Cecil  D.  Andrus, 

Secretary  af  the  Interior. 

Appendix  A 

This  Appendix  A  indentifies  the  laws 
of  the  State  of  Wyoming  and  the 
regulations  of  the  State  Regulatory 
Authority  which  are  incorporated  into 
the  1978  Federal-State  Cooperative 
Agreement  between  the  State  of 
Wyoming  and  the  Secretary  of  the 
Interior  pursuant  to  Article  III.  C.  of  said 
Cooperative  Agreement.  This  Appendix 
is  approved  as  part  of  the  Cooperative 
Agreement.  The  requirements  contained 
in  the  laws  and  regulations  identified  in 
this  Appendix  shall  be  applicable  to 
surface  coal  mining  and  reclamation 
operations  on  federal  lands  in 
accordance  with  the  terms  of  the 
Cooperative  Agreement.  Included  in  this 
Appendix  are: 

1.  Laws  of  the  State  of  Wyoming: 

(a)  The  provisons  of  the  Wyoming 
Environmental  Quality  Act  W.S.  $  35- 
11-101  to  S  35-11-1104  (19^).  as 
amended,  including  Enrolled  Act  No.  31, 
House  of  Representatives,  44th 
Legislature  of  the  State  of  Wyoming, 
1978  Session,  which  are  specifically 
identified  in  (i)-(xxx)  hereof: 

(i)  8  35-ll-103(e)(i)-(xx). 

(ii)  8  35-11-109. 

(iii)  8  35-11-110. 

(iv)  8  35-11-112,  provided,  however, 
that  subsection  (a)(v)  is  not  included  in 
this  Appendix  and  shall  not  be 
applicable  to  federal  lands. 


(V)  j36-ll-402(aXiHviI. 

(ri)  1 36-11^403. 

(vii)  I  afr-llr40S  (•>,  (dL  (fk  awl  (g). 

(viii)  8  35-11-406  (ftk  (bKi)-(ixk  (xiii)- 

(xix),(c)aBd(h). 

(ix)  8  35-11-^. 

(x)  I  3S-tl-40& 

(xi)  9  35-11-409; 

(Xii)  8  35-ll-4ia 
(xiii)  8  3&-11-411. 

(xiv)  8  35-11-412. 

(xv>  8  35-11-415. 

(xvi)  9  35-11-418,  except  that  fills 
section  riiall  not  apply  where  the 
surface  owner  is  the  United  States  in 
wMdi  case  the  laws  of  the  United  States 
shall  exdusively  apply. 

txvM)  9  35-lt^7,  provided,  however, 
that  any  bond  appKcaUe  to  the 
performance  of  duties  on  or  affecting 
federal  lands  shall  conform  to  the 
requirements  of  Article  VO  of  this 
Cooperative  Agreement  in  addition  to 
the  requirements  of  state  laws. 

(xvifi)  8  35-11-418,  provided, 
however,  that  any  cash  or  securities 
posted  in  lieu  of  bond  under  this  section 
conform  to  the  requirements  of  Article 
VII  of  this  Cooperative  Agreement  and 
applicable  requirements  of  federal  law. 

(xix)  8  35-11-419. 

(xx)  9  35-11-420. 

(xxi)  8  35-11-421,  provided,  however, 
fiiat  file  bond  may  also  be  forfeited  by 
the  Secretary  under  federal  law 
pursuant  to  Article  VII  of  this 
Cooperative  Agreement. 

(xxii)  8  35-11-422. 

(xxiii)  8  35-11-423,  provided, 
however,  that  any  bond  applicable  to 
the  performance  of  duties  on  or  affecting 
federal  lands  may  be  released  only  on 
consent  of  the  Secretary  in  accordance 
with  Article  VII  of  this  Cooperative 
Agreement. 

(xxiv)  8  35-11-601.  provided,  however, 
that  this  section  shall  not  apply  to 
permits  and  mining  plans  applicable  to 
federal  lands  approved  by  the  Secretary, 
but  shall  only  apply  to  Wyoming  rules, 
regulations,  or  standards  incorporated 
into  this  Appendix  A  which  are 
determined  by  the  Secretary  pursuant  to 
30  CFR  8  211.75(a)  to  be  more  stringent 
than  the  federal  standard(s)  which 
address  the  same  subject  matter.  Any 
variance  granted  pursuant  to  this 
section  with  respect  to  such  more 
stringent  standards  shall  comply  with 
the  requirements  of  Article  III.  K.  of  this 
Cooperative  Agreement. 

(xxv)  8  35-11-801,  provided,  however, 
that  this  section  shall  be  limited  to 
actions  taken  by  the  State  Regulatory 
Authority  pursuant  to  this  Cooperative 
Agreement  and  nothing  in  this  section  or 
in  this  Cooperative  Agreement  shall  be 
construed  so  as  to  create  jurisdiction  in 
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the  Wyoming  Quality  Council  over  , 

actions  taken  by  the  Secretary,  including 
the  denial  or  approval  of  miniiig  plans. 

(xxvi)  1 36-11-aoe.  -  ^ 

(xxvli)  f  35-ll-4X)l,  provided, 
however,  that  the  impoeition  ofa 
penalty  by  the  State  pursuant  to  this 

section  shall  not  be  construed  as  barring  , 

the  Secretary  from  assessing  a  penalty 
pursuant  to  30  CFR  211.78. 

(xxviii)  5  38-11-902. 

(xxix)  §  35-11-1001 (a),  provided,  "  • 

however,  that  this  section  shall  be 
limited  to  actions  taken  by  the  State 
Regulatory  Authority  pursuant  to  this 
Cooperative  Agreement  and  nothing  in 
this  section  or  in  this  Cooperative 

Agreement  shall  be  construed  so  as  to  '  '  ^  /  « 

create  jurisdiction  in  a  state  court  over  '  ' 

actions  taken  by  the  Secretary,  including 
the  denial  or  approval  of  mining  plans. 

(xxx)  §  35-11-1101. 

2.  Regulations  of  the  Wyoming 
Department  of  Environmental  Quality, 

Land  Quality  Division,  including  the 
amendments  approved  by  the 
Environmental  Quality  Coimcil  and  filed 
with  the  Wyoming  Secretary  of  State  on 
September  5, 1978,  except: 

(i)  Section  2.  Definitions. 

(32)  Subirrigation.  The  second 
sentence  of  the  Wyoming  definitions 
shall  not  be  included  in  this  Appendix 
A.  For  the  purposes  of  implementing  this 
Cooperative  Agreement  only  the  first 

sentence  shall  apply  on  federal  lands:  ' 

"Irrigation  of  plants  with  water 
delivered  to  the  roots  h'om  underneath." 

|FR  Doc.  79-18123  Piled  6-8-79.  8:45  am)  *  ' 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

- 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigrted  days  of  the  week 
(Morxtay/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914,  August  6,  1976.) 

..  . 

Tuesday 

WHBte 

Mdar 

DOT/COAST  GUARD 

USDA/ASCS 

— 

USOA/AdCS 

DOT/NHTSA 

USDA/ APHIS 

DOT/NHTSA 

USDA/APH® 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FN8 

DOT/OHMO 

USDA/FSQS 

DOT/OHMO 

USDA/FSOG 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

— 

LABOR 

HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  toNowi^  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washington,  D.C.  20406 


*NOTE:  As  of  JMMMry  1,  1979,  the  Merit 
Systems  Protection  Board  (MSTO)  and  the 
Office  of  Peraonnel  Management  (0PM)  wM 
pubNah  on  the  Tueaday/Friday  achadula. 
(MSPB  attd  0PM  are  auccasaor  agancias  to 

iiw  mvM  99nnC9  vOfwniwwpn.1 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
mdude  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 
Interstate  Land  Sales  Registration  Office — 

21442  4-10-79  /  Registration,  advertising,  sales  practices  and 

posting  of  notices  of  suspension  regulations 
[Effective  date  corrected  at  44  FR  22059,  4-13-79] 
TRANSPORTATION  DEPARTMENT 
Coast  Guard — 

27391  5-10-79  /  St.  Johns  River,  Fla.;  drawbridge  operations 

National  Highway  Traffic  Safety  Administration — 

27397  5-10-79  /  New  pneumatic  tires  for  passenger  cars 

TREASURY  DEPARTMENT 
Internal  Revenue  Service — ' 

27089  5-9-79  /  Employment  taxes:  advance  payments  of  earned 

income  credit 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  May  31, 1979 


